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N. Y. Clearing The 
House. 


resolution intro- 
duced by Mr. Nash at 
the last meeting of the New York Clear- 
ing House Association to amend the 
rules so that a member, clearing for a 
non-member, may terminate its agency 
and responsibility for the latter by no- 
tice taking effect after the close of the 
exchanges of the same day on which 
the notice is given, evidences a belief 
that the present rule, under which the 
clearing bank remains responsible until 
the close of the exchanges on the day 
following such notice, imposes too great 
a risk upon members of the association 
which act as clearing agent for non- 
members, notwithstanding all the safe- 
guards with which the association has 
heretofore surrounded the transaction 
of such business. 

The history of the clearing house dis- 
closes that the subject of clearing for 
non members has always been a trouble- 
some one, and has been froductive of 
differences of opinion concerning the 
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manner of its regulation, Since the 
establishment of the clearing house, 
there have been several successive am- 
endments tothe constitution and resol- 
utions adopted governing the subject, 
and it will be of interest to review these 
in this connection. The first regulation 
of the subject occurred in 1855, two 
years after the clearing house was es- 
tablished. The following rule was made 
section 25 of the constitution: 


‘*‘Whenever exchanges shall have been 
made at the clearing house by previous 
arrangement between members of the 
association through one of their own 
number and banks in the city and vicin- 
ity who are not members, the receiving 
bank at the clearing house shall in no 
case discontinue the arrangement with- 
out giving previous notice, which notice 
shall not take effect until the exchanges 
of the morning following the receipt of 
such notice shall have been completed ” 


This, we see, contemplated an arrange- 
ment by which a member would clear 
fora non-member, and be charged with 
checks, etc. on the latter, and provided 
that its obligations in this respect should 
continueuntil the completion of the next 
day’s exchanges after notice termina= 
ting its agency. It is this provision 
prolonging the responsibility of a clear- 
ing agent for a non member bank until 
the close of the next day’s exchanges 
after notice that the resolution now 
introduced seeks to amend by shortening 
the period of responsibility one day. 

Ten years later, on February 13 1865, 
the following resolution was adopted, 
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which required notice on the part of a 
member bank as preliminary to the 
exercise of its agency to clear or redeem 
the checks upon a non-member; 


‘*Resolved that no member of the 
clearing-house association shall be al- 
lowed to make the exchanges for or re- 
deem the notes orchecks of any other 
bank or banks not members of said as- 
sociation without first giving notice over 
the signature of one of its officers of 
the fact of such redemption; nor shall 
such redemption be discontinued but 
upon notice in the manner prescribed 
by section 25 of the constitution.” 


At this time, then, a bank clearing 
for a non-member must give notice 
before entering upon such agency, and 
could not withdraw from the respon- 
sibilities thereof, until the close of the 
next days exchanges after giving notice 
of discontinuance. 

But what such responsibility or obli- 
gation consisted of had never yet been 
defined by any clearing house rule. Pre- 
sumably it was to be answerable for all 
“good” checks on the non-member, in 
the event of the latter’s insolvency. 
In 1865 and 1866 the obligation was ex- 
pressly defined by clearing house rule. 
On April 26, 1865, the following amend- 
ment was adopted: 

“(Whenever any member of the asso- 
ciation shall send through the clearing 
house the exchanges of -any bank or 
banks in the city or vicinity, who are not 
members, such sending shall ipso facto 
and without other notice, constitute said 
‘member the agent of said bank or banks 
at the clearing house, and said member 
shall be liable in the premises the same as for 
its own transactions, and its liability in all 
such cases shall continue until after the 
completion of the exchanges of the morn- 
ing next following the receipt of notice 
of discontinuance of any such agency.” 

And on May 26, 1866, the following: 


**Resolved that the liabilities of banks 
in the clearing house doing business for 
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banks in the vicinity are, under the 
amendment to the constitution passed 
April 26, 1865, the same as for their own 
transactions.” 


These rules, it is seen, defined with 
precision the responsibility of a clearing 
agent for obligations of the non-member 
for whom it cleared. The first one, also, 
constituted any bank which sent the 
exchanges of any non member bank 
through the clearing house, the clearing 
agent of the latter without other no- 
tice. 

Fourteen years later, on October 14, 
1890, the following resolution was adopt- 
ed, which speaks for itself: 


‘*Resolved that on and after January 
1, 1891, this association permits its 
members to make such exchanges only 
after the consent of the Clearing House 
Committee shall have been obtained and 
the banks or parties shall have obligated 
themselves to pay the Clearing House 
Association an annual payment of $200, 
and shall also consent to the same ex- 
aminations as are now required of its 
members, provided however that noth- 
ing contained in this resolution shall be 
construed as making such banks or par- 
ties members of the association.”’ 


This annual payment, we understand, 
has since been raised to $500. This 
brings us to the amendment just pro- 
posed, which is to change section 25 so 
as to read: 


“‘Whenever exchanges shall have been 
made at the Clearing House by previous 
arrangement between members of the 
Association through one of their own 
number and banks in the city and vicia- 
ity, who are not members, the receising 
bank at the clearing house shall in no 
case discontinue the arrangement with- 
out giving notice, which notice shall 
take effect after the completion of the 
exchanges of the day on which such no- 
tices shall be given to the members of 
the Association at their respective of- 
fices.”” 
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It nas been argued that under exist- 
ing rules, if a non-member bank should 
fail at 10 a.m. On any morning, not only 
would the clearing agent be responsible 
for that morning’s exchanges against it, 
but it would be liable to pay the entire 
deposits of the failed institution through 
the next morning’s exchanges, should 
the depositors of the latter draw checks 
against such deposits and deposit them 
for clearance on the following morning. 
As no non-member bank could give ade- 
quate security against a loss to this ex- 
tent, if we concede the soundness of 
the proposition, the amendment propos- 
ed would seem to be a very necessary 
one to each bank’s safety, although in 
all the long years that such a rule has 
been in existence, no such contemplated 
loss has ever been incurred by aclearing 
house bank. 


Holiday Legislation In another part of the 


in Minnesota. ‘ : 
Journal is an article 


upon the Holiday Laws of Minnesota, 

showing the course of holiday legisla— 

tion in that state, and expressing the 

Opinion that paper maturing May 2gth 

and 30th, would be payable May 2gth, 

notwithstanding a proclamation of the 

Governor recommending Saturday, the 

29th of May, 1897, for the observance 

of Memorial Day. Since the portion of 
the Journal which contains that article 
went to press, we have received a copy 
of the following law: 

CHAPTER s51—H. F. NO. 156. 

AN ACT to amend section 1oof chapter 23 
of general statutes of 1878, being section 2230 
of general statutes 1894, relating to the time 
of payment of bills and notes due or payable 
on holidays and contracts to be executed on 
holidays, and relating to the protest of bills 
and notes due or payable on such holidays, 


Be it enacted by the Legislature of the State of 

Minnesota: 

Section 1, Section 10 of chapter 23 of general 
Statutes of 1878, being section 2230 of general 
Statutes 1894, is hereby amended so that the 
same shall read as follows: 
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Bills of exchange, drafts, promissory notes, 
and contracts due or payable or to be executed 
on Sunday, Thanksgiving day, Good Friday, 
the first Monday of September, the first Tuesday 
after the first Monday of November of each even 
numbered year, Christmas day, New Year’s day, 
the twenty-second day of February, the fourth 
day of July, the thirtieth day of May, thetwelfth 
day of February, or on the following day when 
either of the six days last mentioned occurs on 
Sunday, shall be payable or performable upon 
the business day nexi preceding said days; and 
in case of non-payment or non-fulfilment, shall 
be noted and protested upon such preceding day; 
but notice of the dishonor, non-payment or non- 
fulfilment need not be given until the business 
day next following the days above specified. 

Sec. 2. This act shall take effect and be in 
force from and after its passage. 

Approved March 13, 1897. 

This act does not change, but fortifies 
the conclusion there reached that paper 
maturing May 2gth and 3oth, is payable 
May 2oth; and it would seem that a 
designation of May 29th for the obser— 
vance of Memorial Day when it falls on 
Sunday would be contrary to the pro- 
visions of this law which points out the 
following day. By comparing this act 
with the previous legislation, it will be 
observed that the new law adds Labor 
Day, Election Day, Memorial Day and 
Lincoln’s Birthday, to the old law, 
which we designate in our article as the 
‘‘Maturity of Paper Law,” being the 
first change in that law since 1871; but 
the point of criticism which we there 
make of there being two holiday laws 
containing inharmonious provisions is 


not obviated by this additional act, 


National Bank 


Enccaheneen Solvent national banks are 


constantly going into vol- 
untary liquidation by reason of lack of 
abilitv to make satisfactory profits, or 
other causes, A point to be noted in 


_connection with the distribution of the 


assets or corpus to shareholders, after 
debts have been paid, is concerning the 
right persons to receive the money. Or- 
dinary dividends, payable out of earn- 
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ings, it is well known, go to the stock- 
holders of record at a given date; buta 
national bank in liquidation in the state 
of Maine, which pursued the same course 
with reference to its ‘‘liquidation divi- 
dends,” declared out of the corpus, and 
paid the same to the stockholders of re- 
cord, has just been adjudged liable to 
pay the same over again to the actual 
holders of the shares, where held by 
other persons than the holders of re- 
cord. There may be other liquidators 
of national banks laboring under the 
same delusion; if so, knowledge of this 
decision may be useful, if it reaches 
them in time. 

Forged Checks. The three principal 
methods by which forgers operate upon 
checks and drafts so as to induce the 
payment of money thereon by banks on 
-which they purport to be drawn, are (1) 
by increasing or raising the amount of, 


or (2) by forging the indorsement on, a 
genuine check, and (3) by forging the 
signature of the drawer to an absolutely 
spurious instrument. 

In the present Journal we have decis- 
ions involving two of these three classes 


of forgeries, viz.: forgery of drawer’s 
signature, and forgery by increase of 
amount. 

It has long been a rule that a bank is 
bound to know the signatures of its cus- 
tomers, and if it mistakes a signature 
and pays money on a forgery thereof, it 
can neither charge the money to the 
drawer’s account or recover it back from 
an innocent party to whom it has been 
paid. 

Of late there has been more or less of 
a tendency on the part of the courts to 
mitigate the rigor of this rule so as to 
allow a bank, paying on such forged 
signature, to recover the money in cases 
where the receiver was not entirely 
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without fault, or would be in no y 
position if obliged to refund than b 
he received the money. The decision 
by the Court of Civil Appeals of Texas, 
in Iron City Bank v. Peyton, herein 
publisned, illustrates this. In that case 
where the customer's signature was 
forged to a check which the bank paid, 
and the bank sued to recover the money 
from the party to whom it had been 
paid, the court holds that the gen. 
eral rule denying recovery of money 
paid on a forged signature is not decis- 
ive where the receiver of the money has 
taken the check under circumstances of 
suspicion, without proper precautions, 
or where his conduct has been such as 
to mislead the bank, but in the case be- 
fore it the facts did not show any such 
grounds of recovery, and the general 
rule denying recovery was applied. 

Another very interesting forged sig- 
nature case which we publish in this 
number is from Pennsylvania where the 
bank sought to charge money paid ona 
forged signature to its depositor’s ac- 
count because the forgery had been 
made by means of a rubber stamp of 
the depositor’s genuine signature which 
the latter had had made and which his 
office boy had ferreted out from his safe 
and used to commit the forgery. The 
bank's contention in this case was not 
sustained. 

In addition to these two cases invol- 
ving forgery of signature, our readers 
will notice a further decision which 
comes from Virginia and involves a case 
of forgery by increasing the amount of 
a genuine check, originally issued for 
$10, to sco In this case the bank 
sought to charge the increased amount 
to its customer, contending that the 
latter was negligent because he had 
obliged the stranger by giving him his 
check for $1o in exchange for currency. 


orse 
fore 


’ 
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The court holds that 1f this was negli- 
gence, it Was too remote to make the 
customer liable, and the loss is saddled 
upon the bank. 


t 


We have received anum, 
ber of letters from bank- 
ers in different states in response to our 
suggestion, page 193,April number that 
our collected information on the subject 
of the validity of notarial protests or 
acknowledgments as affected by rela— 
tions of interest of the notary was atthe 
disposal of any of our readers who might 
desire it. These letters indicate a wide- 
spread desire for knowledge on this 
subject, and instead of replying separ-— 
ately to each communication, we have 
prepared, and will publish in the June 
number, a comprenensive article upon 
the general subject, detailing the law in 
the different states. We had hoped to 


Competency of 
Notary Public. 


have this article ready for the May num- 
ber, but have been unable to complete 
it in time for the present issue. 


Bank Consolida- 
tions. 


Among the topics of in- 
terestin New York finan- 
cial circles is the consolidation of the 
Third National Bank with the National 
City Bank. The wisdom of this move 
is everywhere recognized and the Na- 
tional City bank already having de- 
posits averaging $30.000 ooo, will by the 
addition of the business of the Third 
National Bank, whose deposits average 
$12,000,000, become pre-eminent among 
the banks of the country in respect of 
deposits. Bank consolidations have 
been recently talked of in Boston, Buffalo 
and other cities, where the banking bus- 
iness is said to suffer because of too 
many banks; and in several instances 
such consolidations have already been 
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effected. In Kansas City a bank con- 
solidation has lately taken place, the 
National Bank of Commerce absorbing 
the Metropolitan National Bank. In 
New York city less than a year ago the 
Market and Fulton National Bank, itself 
a consolidation of the Market Bank 
(founded in (852) and the Fulton Bank 
(organized in 1824) took over the South- 
ern National Bank, and the example now 
having been set by two such prominent 
institutions as the Third National and 
National City banks, it will not be sur- 
prising to see similar moves in New York 
and other cities in the near future. 


Bankers will note the 
decision of the Supreme 
court of Tennessee which holds a collect- 
ing bank justified in taking a certified 
check in payment fo a collection item, 
instead of actual money, because of a 
custom of the banks of the locality to 
receive payment by this method. The 
custom is held reasonable and binding 
on a distant bank, which employed the 
collecting bank, although the employing 
bank was ignorant ofits existence This 
decision embodies both good law and 
common sense. The exigencies of mod- 
ern business are forcing cash payments 
into the background and substituting 
payments by check; and when the banks 
of any locality find that the transaction 
of their business is facilitated by certi- 
fied check payments, instead of by cash 
payments, there is no reason why the 
courts should not sanction and legalize 
a custom which is the outcome of bank- 
ing experience. 


The binding force 
of banking customs 


Two decisions have 
recently been ren- 
dered in Texas involving the construc- 


Interest Installments. 
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tion and effect of provisions for semi- 
annual installments of interest in prom- 
issory notes, which are worthy of note. 

In Robertson v. Parrish (February 
8, 1897) a promissory note provided for 
semi annual installments of interest, 
where the interest was in arrears, and 
in answer to a contention that there was 
no authority by the terms of the note 
for interest on interest, the court of 
civil appeals expresses the opinion that 
such a provision is itself an authority for 
compounding the interest. 

In the later case of Angel v. Miller 
(March 18, 1897) promissory notes were 
made in 1885, and bore interest at the 
rate of 12 per cent, per annum, payable 
semi-annually, The question arising, 
what rate of interest was payable on the 
past- due installments, the court allowed 
the rate fixed by law, and not the con- 
ventional rate of 12 per cent. upon the 
installments past due. Discussing this 
question the court said: 

“We find the authorities upon the 
point very meagre, but the principle is 
decided in Pana v. Bowler, 107 U. S. 
529. It seems to us that the liability of 
the maker of the notes was not different 
in this case from what it would have 
been if he had executed a note for the 
principal to bear 12 per cent, interest 
after maturity, and separate notes for 
the installments of interest as they were 
to fall due without stipulating to pay in- 
terest from the maturity of the latter 
beyond the legal rate. Whena rate of 
interest is agreed upon in a written con- 
tract, payable in installments, and the 
parties desire that each installment when 
it falls due, shall bear the same rate of 
interest, they may give effect to their in- 
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tention by so expressing it, and, if it be 
not so expressed, we know of no rule of 
law which requires that such aconstruc. 
tion should be placed upon the contract. 
On the contrary, we think that the rul 

that the expression of one thing is the 
exclusion of another, should apply. 
Certainly the parties may agree that the 
principal of a debt may bear a rate of 
interest greater than that allowed by 
law, in the absence of a stipulation, and 
that the accrued interest shall bear a 
less rate, and it is not unreasonable to 
presume they may desire so to contract. 
The literal terms of the note in question 
import that the accrued interest was to 
bear interest at the legal rate only, and 
we think that such should be their legal 
effect.” 


National Bank 
Liens. 


We have brought into 
prominence in a hurried- 
ly written article some recent decisions 
upholding liens by national banks upon 
their shares of stock, notwithstanding 
the statutory prohibition of loans on the 
security of their own stock and the early 
decisions of the U. S, Supreme Court 
denying such right of lien, The reason- 
ing upon which these decisions appar- 
ently proceed is that as national banks 
can enforce real estate security, notwith- 
standing the statute pruhibits loans on 
realestate, they are equally entitled to 
enforce the security of their own shares 
by the creation of liens thereon, although 
also prohibited to loan upon such se- 
curity. We are not prepared to say 
that these decisions correctly declare 
the law, but we deem it important to 
bring knowledge of their existence to the 
attention of our readers. 
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A NATIONAL BANK ACQUIRE A VALID LIEN 


ON ITS OWN 


SHARES FOR A SHAREHOLDER’S INDEBTEDNESS? 


If the question be asked the officer of 
any national bank—‘*Do you consider 
the shares of your bank a proper basis 
of security for loans to your stockhold- 
ers; in other words, can you loan money 
to your stockholders on the security of 
their shares of stock?’"—the almost in- 
variable answer will be, ‘‘No; the na- 
tional bank act expressly prohibits a 
national bank from making a loan or 
discount upon the security of its own 
shares, and the Supreme Court of the 
United States has expressly decided that 
a national bank cannot acquire a valid 
lien upon its shares for the indebtedness 
of any shareholder,” 

And yet, surprising as it may seem, 
the courts are now holding, notwith- 
standing this express prohibition of the 
national bank act, and positive decision 
of the Supreme Court of the United 
States, that national banks which loan 
money to their own shareholders, may 
acquire and assert a lien on their shares 
for an indebtedness so created. 

In this ever-changing panorama of 
decision, the bank officer may well 
find cause for bewilderment. The old 
national banker, who for years has 
had firmly fixed in his mind the principle 
that loans upon the security of shares in 
his own bank are not permissible, will 
hardly accredit the statement that con- 
trary decisions of recent date have been 
rendered, and will at all events, be curi- 
ous to know what basis there is for such 
an assertion. 

To gratify such curiosity, this article 
is written, first reviewing the older es- 
tablished law prohibiting loans by na- 
tional banks on the security of their 


shares and denying the bank's right of 
lien thereon for the indebtedness of 
shareholders; secondly, pointing out the 
recent decisions in derogation of what 
has been for so long well established. 

At the inception of the national bank 
act, loans by national banks to share- 
holders on the security of their shares, 
and a lien thereon for such indebtedness, 
were contemplated and permitted, for 
by the 36th section of the act of 1863 it 
was provided that no shareholder in any 
association shall have power to transfer 
or sel! any share held in his own right 
so long as he shall be liable as principal 
debtor, surety or otherwise, to the asso- 
ciation for any debt which had become 
due and remained unpaid. 

But in 1864, a new act—the one now 
in force—was substituted for the law of 
1863, from which the above cited section 
was omitted, and the law of 1864 pro- 
hibited any loan or discount on the se- 
curity of the shares of a bank’s own 
capital stock; also the purchasing or 
holding such shares unless necessary to 
prevent loss on a debt previously con- 
tracted in good faith; and directing that 
stock so purchased or acquired shall be 
sold or disposed of in six months, in de- 
fault of which a receiver shall be ap- 
pointed, 

Concerning this change of legislative 
policy in the matter of loans by national 
banks on the security of their shares, 
the Supreme Court of the United States 
have said: 

“Congress evidently 


intended, by 
leaving out of the act of 1864 the 36th 
section of the act of 1863, to relieve the 
holders of bank shares from the restric— 
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tions imposed by that section. The pol- 
icy on the subject was changed, and the 
directors of banking associations were, 
in effect, notified that thereafter they 
must deal with their shareholders as 
they dealt with other people.’’* 

“Its repeal (that of the 36th section of 
the act of 1863) was a manifestation of 
a purpose to withhold from banking as- 
sociations a lien upon the stock of their 
debtors. +” 

And the supreme court, in the cases 
from which we have just quoted, ex- 
pressly held that a national bank could 
not acquire a valid lien upon the shares 
of its stockholders for their indebted- 
ness, by articles of association, by-law, 
or otherwise, as such a lien would be 
inconsistent with the act of 1864, the 
policy of which was to permit no liens 
in favor of a bank upon the stock of its 
debtors. 

The national bank act, then, express- 
ly prohibiting loans by a national bank 
upon the security of its own shares, and 
the highest court in the land having de- 
clared the law that such national bank 
cannot acquire a lien upon its stock, for 
the holder’s indebtedness, and this pol- 
icy and principle having been firmly en- 
graved upon the minds of the bankers 
and merchants of the country, as a set- 
tled rule of action, what are the cases 
and their reasons, that hold the con- 
trary? 

Well, the supreme court of Maine have 
just so held. The official syllabus of the 
decision is published elsewhere in this 
number and is as follows: 

*‘A national bank may, by law of the 
bank, subject the shares of a stockhold- 
er to a lien for his indebtedness to the 
bank, and the assignee of such shares 
cannot procure a transfer of the same 


*Bank v. Lanier, 1 Wall. 369. 
t+Bullard v. Bank, 18 Wall, so4. 
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upon the books of the bank until sich 
indebtedness shall have been pad.” 
The opinion of the court contains 
nothing more—no argument or reason 
in support of the proposition—just its 
bare statement, with the citation of two 
cases for its support, Knight v. Bank, 3 
Cliff. 429, and Bank v. Laird, 2 Wheat. 
39°. 

Referring to those cases, Bank v. 
Laird was decided in 1817, nearly half 
a century before the National Bank 
Act came into existence, by the United 
States Supreme Court, which sustained 
the lien of the Union Bank of George- 
town upon its shares under provisions 
of the articles of association; Knight v. 
Bank was decided by the United States 
Circuit Court Rhode Island District, in 
1871, upholding a lien of a national bank 
upon its shares, created by by-law, and 
was, of course, superseded and cver- 
ruled by the later decision of the Su- 
preme Court of the United States in 
Bullard v. Bank, 18 Wall. 594, which 
expressly held such a by-jaw invalid. 

Did the Supreme Court of Maine an- 
nounce their decision upon this point in 
ignorance of the law as announced by 
the United States Supreme Court? This 
seems hardly credible. Then did they 
ignore the United States Supreme Court 
decisions as being out of date? Weare 
left to conjecture the reasons underly- 
ing this Maine decision, so directly con- 
trary to the propositions established by 
the Supreme Court of the United States 
twenty years and more ago. 

We fare better as to reasons, in a 
similar decision rendered during the 
present year, by the Supreme Court of 
Erie County, New York state, in the 
case of the Buffalo German Insurance 
Co. v. The Third National Bank of Buf- 
falo. We will state the decision fully. 

The owner of stock in the defendant 


of 


mes ATA eF #® fe 8 


—S ee | 
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national bank had pledged his shares to 
the insurance company as security for 
money loaned, and the insurance com- 
pany had bought in the stock under the 
terms of the pledge. The certificates 


of stock in question recited on their face - 


that no transfer of them on the books 
of the bank would be made without the 
consent of its board of directors and 
that the bank should have a lien on the 
stock for any indebtedness to the bank 
of the owner. The insurance company 
tendered the stock to the bank and de- 
manded the issue of new certificates, but 
the original owner had been indebted 
to the bank to a considerable amount 
both before and since he pledged the 
stock to the insurance company and the 
bank claimed that it had a lien on the 
stock by virtue of the statement in the 
body of the certificate, and consequent- 
ly could not be required to make trans- 
fer until the stock was redeemed of its 
lien. The court upholds the bank's 
claim of lien. The opinion of the court 
which we quote fully, shows the theory 
of law upon which the decision is made, 
The court says: 


‘It was plainly stated in the body of 
the certificates that the defendant was 
entitled to a lien on them as against the 
owner, as security for any indebtedness 


from the owner tothe bank. The de- 
fendant is organized under the national 
bank act of 1864 which prohibits the 
making of such a contract as that be- 
tween Levi (the originai stockholder) 
and the defendant, which is evidenced 
by the recital in the certificates giving 
the bank the right to a lien upon his 
stock under the circumstances disclosed 
by the evidence on the trial of this 
case. 

“In order to justify such a contract 
under the statute it was incumbent upon 
the defendant to prove that it was nec- 
essary to prevent loss upon a debt pre- 
viously contracted in good faith and no 
evidence was given upon that question. 
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The significant and the important pro- 
vision of law the effect of which is in 
dispute here, is the provision prohibit- 
ing the defendant from making loans on 
the security of its own capital stock. 
The statute itself prescribes no penalty 
for its vio'ation. 

‘The ciaim of the defendant then 
that it has been or is entitled to have a 
lien superior to that of the plaintiff, 
rests upon the fact that it was agreed 
between Levi and the defendant, when 
the stock was issued, that it should have 
alien for any indebtedness from him; 
and the plaintiff when it took the stock 
in pledge had notice of the agreement 
and took it subject to such lien or right 
to a lien. If the contract thus embodied 
in the certificate was valid and binding 
as between the defendant and Levi, the 
rights of the plaintiff must be measured 
by and cannot be greater than those of 
its assignor. 

“In the case of Crocker v. Whitney, 
reported in 71 N. Y. 161, which went 
to the United States Supreme Court 
whose decision may be found in 103 U. 
S, 99, it was finally held that a real es- 
tate mortgage to a national bank to se— 
cure future advances, taken in violation 
of the national banking act, was valid 
security for such advances, on the 
ground that the national banking act 
contains no provision prescribing a 
penalty for such a violation of the stat- 
ute; and the violation only laid the bank 
open to proceedings by the government 
to annul its charter and could not be 
taken advantage of by private parties. 
To the same effect is Thompson v, Bank, 
146 U. S. 240. 

“That the plaintiff here took the stock 
in pledge with constructive notice of 
the claim of the defendant that the 
stock was subject to a lien in its favor 
for any claim it then had against Levi, 
is plain, notwithstanding the fact that 
the plaintiff did not discover the provis- 
ion in the certificate to that effect until 
long afterwards. The plaintiff, when it 
took the certificate was bound by the 
provisions in the certificate whether it 
read them or not; the presumption that 
it read them is conclusive as matter of 
law, although false in fact. 
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‘‘The plaintiff’s contention is that be- 
cause the provision in the certificates of 
stock in question, that the defendant 
should have a lien upon them for Levi's 
indebtedness is in violation of the na- 
tional bank act, it has no force or effect 
upon the contract of pledge between 
Levi and the plaintiff; and in support 
of this contention it cites and relies on 
Bank v. Lanier, 11 Wall. 369; Conklin 
v. Bank, 45 N. Y. 655; Driscoll v. Mfg. 
Co., 59 N. Y. 96; Bullard v. Bank, 18 
Wall. 597; Johnston v, Laflin, 103 U. S. 
803. 

‘*The Lanier case was decided in 1870 
and the Bullard case in 1873. Itis true 
the decisions in those cases hold that 
national banks can make no valid loans 
or discounts on thesecurity of their own 
stock, unless necessary to prevent loss 
ona debt previously contracted; and 
that a contract in violation of that rule 
is void. The other cases relied upon by 
plaintiff are to the same effect. But in 


so far as they are in conflict with the 
Whitney case and the Thompson case 
they must of course be deemed to have 


been overruled; and as has been seen, 
both the Whitney case and Thompson 
case hold that contracts in violation of 
the national banking act, where no pen- 
alty 1s prescribed fur the violation, are 
not void, and the violation can only be 
taken advantage of by the United States 
in proceedings prosecuted for the pur- 
pose. See also Gold Mining Co. v. 
Rocky Mountain Bank, 96 U. S. 640; 

Duncomb v. Railroad Co., 84 NY. 
190. 

‘*The sale of the stock and its purchase 
by the plaintiff were in accordance with 
the rights of the parties and the law 
governing them, but the defendant is 
entitled to be paid its indebtedness 
against the Levi estate as at the date of 
the sale of the stock, before it can be 
required to accept the surrender of and 
to cancel the certificates and issue new 
ones in their stead.” 


We here see the ground upon which, 
notwithstanding the early decisions of 
the Supreme Court of the United States 
to the contrary, it isnow held that a na- 
tional bank may acquire a valid lien on 


‘national bank upon real estate, 
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its stock for the indebtedness of tiie 
holder and enforce the same as against 
the latter’s transferee. The proposition 
is affirmed in analogy to the principle 
declared in cases involving loans by a 
The 
national bank act prohibits loans upon 
real estate security, equally as it prohib- 
its loans upon security of the bank’s 
own shares. But, asthe Supreme Court 
of the United States has held that, not- 
withstanding such prohibition of loans 
on real estate, the bank may enforce a 
real estate mortgage taken as security, 
none but the government being entitled 
to complain of the transaction; so, 
equally, where the bank loans upon the 
prohibited security of its own shares, the 
judicial view is now taken that the bank 
has a right to make and enforce agree- 
ments of lien upon such shares to make 
its security effective. 

In the Maine decision, the lien con- 
templated is one created by by-law; in 
the New York case, the lien was created 
by provision in certificate, which is held 
effective both as against the original 
holder, and his transferee. 

In view of the foregoing, the banker 
may well ask, what is the law at pres- 
ent existing governing loans by a na- 
tional bank to its stockholders on the 
security of their stock? Are the old de- 
cisions still to be followed which hold 
invalid a lien by a national bank upon 
its own shares for indebtedness of a 
shareholder, or, notwithstanding the 
statutory prohibition of loans on the se- 
curity of their own stock, will national 
banks, in the future, be enabled to make 
such loans, and by by-law or provision 
in certificate, acquire valid liens on their 
stock, the validity of which no private 
parties can attack, being amenable only 
to the government for transgressing the 
provisions of the national bank act? 
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A BI-METALLIC CURRENCY. 


Editor Banking Law Journal; 

Your correspondent ‘‘A Reader” in 
your April number on bi-metallic cur- 
rency, states that he read my article in 
the February number and says my ob- 
jection was principally on the ground 
of the fluctuation in the price of silver. 
The principal objection to a bi-metallic 
currency is, that in order to place this 
country in proper relations 
with the leading commercial nations of 
the world, a system of currency should 
be adopted which would at all times be 
the representative of actual value, that 
it should be based on the ounce or 
pound of gold as the unit of value, so 
that the relative value of all commodi- 
ties should be measured by an unvary- 
ing standard. A bi-metallic currency 
could not accomplish such purpose, as 
it proposes the issuing of legal-tender 
paper money as the principal currency 
to be in circulation. 

The reasons your correspondent offers 
in favor of a bi-metallic currency seem 
to be inconsistent, The first one is, 
‘*To avoid panics by having all persons 
to know there is but one kind of dollar 
in the United States and that if a for- 
eigner becomes afraid of our securities, 
that he will sell them not expecting to 
get gold for them, leaving the later seli- 
ers to receive their pay in depreciated 
silver,” 

The natural query to the above is, 
In what manner would the foreigner be 
paid if not in gold? 

‘5th. To doaway with the wedge of 
separation, the difference in the cost of 
casing, transporting and storage of the 
two metals, to wit: Gold being 1-29 
as bulky as silver, value for value, the 
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balance of trade selects the gold for ex- 
portation, For shipping one million 
dollars of gold, 20 kegs, fifty thousand 
dollars each will suffice; but to ship one 
million dollars in silver will probably 
take 600 kegs of same dimensions as 
used in shipping gold. The former will 
weigh cased, about two tons, while the 
latter will weigh from 30 to 32 tons, 
avoirdupois; quite a difference in the 
weights—3o tons,” 

It is unnecessary to quote further, as 
the incorrectness of the matter quoted 
is so grevious that dependence cannot 
be based on argument based on such 
statements, 

The statement that ‘‘gold is 1-29 as 
bulky as silver, value for value,” is an 
error of such nature that it is apparent 
to any one having knowledge of the sub- 
ject. The specific gravity of gold is 
about 19,3, while that of silver is about 
10.5, or in other words 100 ounces of 
gold would occupy only as much space 
as 54 ounces of silver. This deals only 
with weight regardless of value. The 
other statement that 600 kegs of same 
size could contain as much value in sil- 
ver as 20 kegs of same size could contain 
in gold dollars, is likewise incorrect. 

In order to furnish the public with 
facts as to the difference between gold 
and silver, especially as to their relative 
bulk, a visit was made to the United 
States Assay Office in Wall Street, and 
the following information received: 

An ingot of gold weighing 18.53 oz. 
was stamped $382.27. It measured 

214 inches in length, 
yw‘ §* width, 


14 
g8 * ** thickness, 
making a volume of 1.7578125 


inches. 





242 


An ingot of silver measured 
734 inches in length, 
3% * ** width, 
1% * ** thickness, 
and filled a space of 40.6875 cubic 
inches, Such silver ingot weighed 222.07 
ounces,the value unstamped. 

In order to make comparison of the 
space occupied by quantities of the two 
metals of equal value, the price of silver 
at 6Ic. per oz, as the basis, gives as the 
result that $382.27 of silver bullion will 
occupy a space containing 1:4.8244 
cubic inches, which, divided by 1.- 
7578125, the volume of the gold of same 
value, shows that a quantity of silver 
bullion of value equal to the same value 
of gold bullion would occupy more than 
65 times as much space, or that instead 
of 600 kegs being required to case one 
million dollars of silve it would take 
1,300 kegs. As to the relative weight 
of silver and gold bullion, $1,000,000 of 
gold bullion at $20.67! per oz. would 
weigh about 4,030 lbs. avoirdupois, or 
about two tons of 2,000 Ibs. each; while 
$1,000,000 of silver bullion at 61 cents 
per oz, would weigh 136,629 lbs. avoir- 
dupois, or about 68 tons of 2,000 lbs. 
each, 

The cause of such incorrect statements 
as to the relative bulk of gold and silver 
being made, is, that there are so many 
calculations put forth regarding the 
matter, which are based on the so called 
coinage value of silver, and not on its 
commercial value. There are no ship— 
ments from the United States of coined 
silver dollars, all shipments being made 
in the shape of bullion, This fact, that 
a certain value of silver bullion will oc- 
cupy 65 times more space than the same 
value of gold bullion, is not generally 
known by the people at large. It is one 
of the strongest points against a bi- 
metallic currency based on equal values 
of gold and silver, if only on account of 
the increased cost of storage and hand- 
ling, without regard to the constant 
fluctuations in the price of silver bul— 
lion. 

Furthermore, statements are made, 
that there are about equal values of gold 
and silver in the World at the present 
time, but the value of the silver is al- 
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ways stated at the so-called coinage 
value of the silver. If the commerci:l 
value of the silver was stated, it wou'd 
be found to be less than one half. In 
evidence of this, take the world’s pro- 
duct of silver and gold for 1894 (the 
latest completed return given in the 
mint report). The total product is: 


GOLD, 
8,737,788 oz. $180,626, 100 


per 0z. $20 674 

SILVER COINAGE VALUE. 

167,752,561 oz. $216,892,200 

peroz. $1,294 
SILVER COMMERCIAL VALUE, 

167,752,561 Oz. $114,327,600 

per oz. .68 15-loo cents, 

The commercial price of silver to-day 
is about 60 cents per ounce, 

If the facts in regard to the relative 
merit of gold and silver as a basis for 
currency purposes were fully understood 
and not beclouded by sophistical state— 
ments, the people would probably de- 
cide that the definite cause of the 
depression at present existing in all 
branches of industry throughout the 
United States, is due to the uncertain 
value that our present currency system 
gives to ali commodities or transactions, 
and not to a need of more circulating 
medium, but a want of confidence in 
the stability of the circulating medium 
at present existing. 

lf Congress would pass an act, where- 
by the legal tender paper money could 
be retired, by being funded in a 3 per 
cent interest bearing bond, payable in 
twenty years, and further stipulating 
that the iegal tender quality of the 
paper would cease at the expiration of 
five years after the passage of the act, 
it is certain that all legal tender paper 
money that could not earn more than 3 
per cent. per annum would be immediate- 
ly funded, confidence would be restored 
and business revive. Such action on 
the part of Congress would positively 
demonstrate whether there was a re- 
quirement for more circulating medium 
or that there was too much in circula- 
tion already. 


Francis GorTsBerRGER, C.P.A. 
N. ¥., May 20, 1897. 


1894. 


1894. 


1894. 
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HENNEPIN CouNTY SAVINGS BANK, 
MINNEAPOLIS, MINN., May 4, 1897. t 
Eaitor Banking Law Journal: 

Dear Str—I enclose herewith the copy of a 
proclamation issued by the Governor of this 
state, appointing Saturday May 2oth. for the 
observance of Memorial Day. 

Should you consider the question of sufficient 
general interest I should be pleased to have your 
opinion as to tke effect which this proclamation 
will have upon paper maturing on May 29th and 
3oth. We have always had the impression that 
a holiday which falls on Sunday must be ob- 
served on the following day. 

H. H. BARBER, AssisTAN'T CASHIER, 
[ENcLosurE] 

MEMORIAL DAY PROCLAMATION. 
State ot Minnesota, Executive Department. 
WHEREAS, by general statute the thirtieth 

day of May of each year is madea legal holiday 
and therein denominated ‘*Memorial Day,” for 
the purpose of giving the people of the state an 
opportunity to commemorate the lives and ser- 
vices of our honored dead: 

AND, WHEREAS, the thirtieth day of May 
of this year falls upon Sunday, and it appears 
to be the universal wish of the members of the 
Grand Army of the Republic and the people of 
this Commonwealth that another day be select- 
ed for the observance of Memorial exercises; 

NOW THEREFORE, I, D. M. Clough, Gov- 
ernor of the State of Minnesota, in deference to 
the wishes of the war veteransand the general 
public, and pursuant to the authority in me ves- 
ted, do hereby recommend that Memorial Day 
be observed upon Saturday, the twenty-ninth 
day of May, A, D, 1897, and I do urgently re- 
quest that all citizens lay aside their respective 
employments on that day and join with the 
living comrades of the sacred dead in the public 
ceremonies of decorating our soldiers’ graves. 

The recent dedication of the magnificent 
memorial monument in the city of New York to 
the memory of General Ulysses S. Grant, the 
nation’s greatest hero, serves to kindle anew in 
the hearts of all patriotic citizensthe principles 
for which he fought and for which so many men 
sacrificed their lives in defense of their country. 

Let Memorial Day be observed then with 
solemn and patriotic services. Let us express 
our deep sense of the trial and suffering of our 
heroes, and our gratitude to Almighty God, who 
crowned their heroic struggles with victory and 
peace, 

In Witness Whereof, 
I have hereuntoset my 
hand and caused the 
Great Seal of the State 
to be Hereto affixed, 
at the Capitol, in the 
City of Saint Paul, this 
3rd day of May, A. D. 
1897. 

D. M. CLOUGH, 

Governor. 


(Great Seal.) 


Attest. 
ALBERT BERG, 
Secretary of State. 


The general statutes of M.nnesota, 
1894, contain the fo:lowing two separate 
provisions governing the subject of hol- 
idays and the maturity of commercial 
paper: 


Sec. 2230 (Being a part of Chapter 23 entitled 
‘*Money, Bonds, Bills of Exchange, and Prom- 
issory Notes”): Bills of exchange, drafts, prom- 
issory notes and contracts, due or payable or to 
be executed on Sunday, Thanksgiving Day, 
Good Friday, Christmas Day, New Year's Day, 
22nd of February, the 4th day of July, or on the 
following day when either of the four days last 
mentioned occurs on Sunday, shall be payable 
or performable upon the business day next pre- 
ceding said days; and in case of non-payment 
or non-fulfillment shall be noted and protested 
upon such preceding d_ , but notice of dishon- 
or, non-payment or no..-fulfillment need not be 
given until the business day next following the 
days above specified. 


The second provision is: 


Sec. 7987 (Contained in Chapter 130 under 
the heading ‘*Miscellaneous Laws’): The 22d of 
February, the anniversary of the birthday of 
Washington, the 30th day of May, known as 
Memorial day, the first Monday in September, 
commonly known as Labor Day and the Tuesday 
next after the first Monday in November in each 
and every even numbered year, shall be observ- 
ed in this state as legal holidays hereafter. No 
public business except in case of necessity shall 
be transacted on any one of said days and no 
civil process shall be served on any of said days. 


What a confusion of law is here pre- 


sented! Instead of there being one law 
governing the subject, enumerating cer- 
tain days as holidays whereon no public 
business should be transacted or civil 
process served, providing for observance 
on another day when the holiday falls on 
Sunday, and providing for the present- 
ment, payment and protest of paper 
falling due on such holiday, there are 
here seen two separate and inharmoni- 
ous enactments for the bewilderment of 
bankers and merchants. 

rst, (Sec. 2230 which we will term 
the ‘‘Maturity of Paper Law”) provid- 
ing that paper falling due on certain 
enumerated days (not specifically called 
holidays but presumably such) is pay— 
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able on the day preceding; also provid- 
ing, by inference, that when certain 
days named fali on Sunday, the follow- 
lowing day is to be observed. . 

2d. (Sec. 7987 which we will term the 
**Legal Holiday Law’) enumerating 
certain days as legal holidays on which 
no public business should be transacted 
nor civil process served; but making no 
provision for their observance on any 
other day when any of them fall on 
Sunday and no provision as to the ma- 
turity of commercial paper falllng due 
on any of such specified holidays. 

The curiosity is at once aroused as to 
how these provisions came to exist sep— 
arately and independently, but before 
we proceed to gratify this curiosity by 
tracing these separate pieces of legisla- 
tion to their respective sources, the 
question at hand must be considered, 
which is, what effect, if any, will the 
governor’s proclamation have upon pa- 
per maturing May 2gth or 30th? 

Memorial Day is made a legal holiday 
by the ‘‘Legal Holiday Law” (Section 
7987) but this law is silent as to when it 
should be observed when falling on a 
Sunday, as it does this year. Nor does 
this law point out when paper, maturing 
on any holiday, shall be presentable and 
payable. In the ‘‘Maturity of Paper 
Law” (Section 2230),on the other hand, 
which provides that paper falling due on 
certain enumerated days shall be pay- 
able on the day preceding, and that 
when certain of these days fall on Sun- 
day, the following day is to be observed, 
Memorial Day is not included. 

Unless, therefore, there is some au- 
thority of law outside of these enact- 
ments, by which, when Memorial Day 
falls on a Sunday, the governor may ap- 
point May 2gth for its observance, and 
make that a legal holiday, and when so 
made, paper falling due thereon is to 
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become payable on another day, it is 
clear that for the purposes of the bank- 
ing business,May 29th cannot be regard- 
ed as a legal holiday so as to affect the 
maturity of paper falling due on that 
day. 

We can find no such authority of law 
in Minnesota (unless conferred by the 
legislature of 1897 to whose enactments 
we have not as yet had access) and 
hence must conclude: 

Ist, Paper maturing May 2gth will be 
presentable and payable on that day. 

and. Paper maturing May 3oth will 
be presentable and payable May 2gth in 
virtue of the provisions of the ‘*Maturity 
Paper Law” (Sec, 2230) that paper fall- 
ing due on Sunday is payable on the day 
preceding. 


Apart from the question of immediate 
interest above considered, the Minnesota 
banker will doubtless be interested in a. 
brief historical outline of the holiday 
legislation of his state, which has cul- 
minated in the two co-existent but in- 
harmonious laws which we have desig- 
nated the ‘‘Maturity of Paper Law” and 
the ‘‘Legal Holiday Law” respectively. 

The first legislation on the subject of 
holidays was enacted as far back as 1856 
when Minnesota was a territory. On 
March ist of that year, the territorial 
legislature passed an act providing as 
follows: 


Sec, 1. The 4th of July, the 25th of December 
commonly called Christmas Day, and every day 
appointed and recommended by the governor 
of this territory or the president of the United 
States as a day of fast or thanksgiving, shall 
for all purposes whatever as regards the present- 
ing for payment or acceptance, and of the pro- 
test and notice of dishonor of bills of exchange, 
bank checks and promissory notes made after 
the passage of this act, be treated and consider- 
ed as the first day of the week, commonly called 
Sunday. 

Sec. 2. Bills of exchange, bank checks and 
promissory notes falling due, or the present- 
ment for acceptance or payment whereof 
should otherwise be made on any of the 
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days mentioned in the foregoing section, shall 
be considered as due and be presented for pay- 
men! or acceptance on the day preceding. 

At this time, we see, the 4th of July, 
Christmas and Thanksgiving, were the 
three days most prominently thought of 
as holidays; for the purpose of present- 
ment, etc. of commercial paper they 
were deemed equivalent to Sunday; and 
the maturity of paper falling due on any 
of said days was hastened to the preced- 
ing day. 

This act, which was subsequently re— 
pealed as will be hereafter shown, was 
the parent of the ‘‘Maturity of Paper 
Law” now existing as section 2230 above 
quoted. 

The next piece of legislation was en- 
acted in 1860, Independence Day, 
Christmas and Thanksgiving had been 
remembered in the original legislation 
of 1856, but Washington had been for- 
gotten, Hence by Chapter 23 of the 


Laws of 1860 it was provided: 


‘That the 22d day of February, the anniver- 
sary of the birthday of Washington, be observed 
in this state as a national holiday each and 
every year hereafter; no public business except 
in cases of necessity shall be transacted on that 
day and that no civil process shall be served on 
that day.” 


This act, which has never been re- 
pealed, is the parent of the ‘‘Legal 
Holiday Law” which now exists as sec- 
tion 7987 of the Revised Statutes of 
1894. 

The difference in the phraseology of 
these two earliest laws will be observed. 
In the law of 1856 the days enumerated 
are sanctified, that is, made as Sunday, 
for the purposes of presentment and 
payment of commercial paper, the ma- 
turity of which is hastened to the pre- 
ceding day. In the law of 1860, Wash- 
ington’s Birthday there named is made 
a ‘‘National” Holiday, and while public 
business and civil process is prohibited 
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on that day, nothing is said about the 
maturity of commercial: paper. 

What the object was at thisearly day 
in making a separate enactment as to 
Washington's birthday, instead of add- 
ding it as an amendment to the act of 
1856, we will not now attempt ‘to state 
or discuss. Whatever the object, the re- 
sult was bad and confusing, for while 
the office-holder or the civil process 
server would not probably attempt to 
conduct his official affairs either on In- 
dependence Day, Christmas or Thanks- 
giving, although not expresssly prohib- 
ited by the law of 1856, the merchant or 
banker holding commercial paper ma- 
turing on Washington’s Birthday, would 
be at aloss to know whether it was pre- 
sentable and payable on that day, and 
if not, on what day? 

Six years later, in 1866, there was a 
general revision of the statutes under 
legislative authority, and in this revis- 
ion Chapter 23 was devoted to “‘Money, 
Bonds, Bills of Exchange and Promis- 
sory Notes.” Section 3 of this chapter 
supplanted the old law of 1856, which 
was expressly repealed. It provided as 
foliows: 

‘Bills of exchange, drafts, and promissory 
notes and contracts due and payable or to be 
executed on Sunday, Thanksgiving Day,Christ- 
mas, the 22nd of February, the 4th of July, or 
on the following day when either of the two 
days last mentioned occurs on Sunday, shall be 
payable or performable on the business day 
next preceding said days; and in ease of non- 
payment or non-fnlfillment shall be noted and 
protested upon such preceding day, but notice 
of dishonor, non-payment or non-fulfillment 


thereof need not be given until the business day 
next following the days above specified,” 


Comparing this with the law of 1856, 
which it supplanted, we see the substan- 
tially similar provision that the present- 
ment and payment of paper maturing on 
any of the days named (to which it will 
be observed, Washington’s Birthday is 
added,) is hastened to the preceding 
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day; also the addition of the quoted 
words to the clause that when the paper 
falls due on such days ‘‘or on the fol- 
lowing day when either of the two days 
last mentioned occurs on Sunday,” it is 
payable on the preceding day, which in- 
dicate the observance of the following 
day,when the days named fall on Sun- 
day ;also a clause as to notice of dishonor 
on the following day. 

Now it is apparent that by including 
February 22nd, which was made a ‘‘na- 
tional” holiday by the law of 1860, in 
this Maturity of Paper Law in the re- 
vision of 1866, which has now become, 
with the addition of certain other days, 
section 2230 of the general statutes of 
1894, the intention was that this enact- 
ment should be ¢he holiday law of the 
state—the sole law—to which all might 
look for guidance concerning the days 
to be observed as holidays, the days to 
be observed when any holidzy fell on 
Sunday, and the time for presentment 
and payment of paper falling due on 
any specified holiday. And this assump- 
tion is fortified by the fact that the 
Washington’s Birthday law of 1860 is 
entirely omitted from such revision, al- 
though not expressly included in the 
repealing act, as was the law of 1856, 

Since 1866, Good Friday and New 
Year’s Day have been added to this 
‘‘Maturity of Paper Act” by Chapter 46 
of the laws of 1871, and as thus amend- 
ed it now constitutes, as before shown, 
Section 2230 of the Statutes of 1894, 
being a part of the Chapter on ‘*Money, 
Bonds, Bills of Exchange” &c. 

In the earlier history of Minnesota 
holiday legislation, therefore, there can 
be no doubt that the “Maturity of Paper 
Law” was looked upon and regarded as 
the sole holiday law of the state; for 
Washington’s Birthday had been added 
to it, and the Washington's Birthday 


Act of 1860, though not expressly re. 
pealed, was substantially superseded 
and nullified by the first mentioned law. 

But in the year 1878 there came an- 
other general revision and overhauling 
of the statutes, in the compilation of 
which the revisers stumbled across this 
dormant act of 1860. What was to be 
done with it? Washington’s birthday 
had already been included in the other 
law. It might have been tucked in at 
the end of the same chapter which con- 
tained the ‘‘Maturity of Paper Law” in 
the new revision, where its juxtaposition 
to that law which enumerated several 
presumable holidays, would have made 
its lonely duplication of one holiday,and 
the inconsistency thereof, apparent, and 
have led the legislature to make some 
provision for the amalgamation of the 
two laws into one harmonious whole. 
But no, the commissioners seemed 
ashamed of it, for they finally inserted 
it way down at the end of the Revision 
of 1878, as a part of Chapter 124 headed 
‘**Miscellaneous Laws.”’ 

This resurrection and the prominence 
thus given to a law whose substance was 
embodied in another law and which 
should have been repealed, has led to 
all the subsequent mischief. The legis- 
lature has been misled, and when new 
holidays have been sought to be created, 
instead of adding them to the ‘‘Matur- 
ity of Paper Law,”’ the original, and 
evidently intended as the sole, holiday 
law, such holidays have been added to 
the resurrected Washington’s Birthday 
Act of 1860. Thus by Chapter 96 of the 
Laws of 1889, the 30th of May was ad- 
ded, and the word “national” changed 
to “legal” holidays; by Chapter 122, 
Laws of 1891, Election Day was added; 
by Chapter 89 of the Laws of 1893, 
Labor Day; and since its incorporation 
in the General Statutes of 1894 as sec- 
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tion 7987, still down at the end of the 
Revision under the chapter of ‘‘Miscel- 
laneous Laws,” Lincoln’s Birthday has 
been added by Chapter 352 of the Laws 
of 1895. As a consequence there are 
two independent and inconsistent acts 
governing the subject of holidays; 
the original Maturity of Paper Law, 
which embraces all the earlier created 
holidays; and the later “legal holiday 
law,” which originally embraced only 
Washington's birthday, but to which, 
long after that day was included in the 
“Maturity of Paper Law,” all the later 
created holidays have been added. 

It would seem to be incumbent upon 
the legislature of Minnesota to straight- 
en out this statutory muddle at the 
earliest possible opportunity and let the 
people know where they stand, Are the 
days enumerated in the ‘‘legal holiday 
law” the only holidays; and when does 
paper falling due on such days mature, 
and what days are to be observed when 
any of those named in that act fall on 
Sunday? Or are the days named, as 


DEPOSITS WITH BANKS 


The bank officer, city or country, is 
frequently called upon to act as custo- 
dian ‘tin escrow’’—to receive and keep 
on deposit, promissory notes or other 
valuable documents in which two or 
more parties are interested, until the 
performance of some condition or agree- 
ment by one of the parties, entitles the 
other to a delivery of the deposited se- 
curity. Such services are usually per- 
formed gratuitously, and yet the law 
will hold the banker to the exercise of 
ordinary care in the matter of the cus- 
tody and delivery of such deposits, and 
it not infrequently happens that the 
banker will find himself involved in loss 
because he has failed to observe the 
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well, in the ‘‘Maturity of Paper Act” 
also ‘‘legal” holidays,which was certain- 
ly the original intention, but which, 
from the recent additions to the ‘‘legal 
holiday act” would seem to cast a shad- 
ow of doubt upon the view of the law- 
making body in this respect? Ifall are 
legal holidays, why have two acts? To 
have certain days, presumably holidays, 
provided for by one act which regulates 
the maturity of paper falling due there- 
on and provides that when falling on a 
Sunday, the following day should be 
observed, and to have certain other days 
provided for by another act which ex- 
pressly designates them as legal holi- 
days, prohibiting public business and 
the service of civil process, but saying 
nothing about the maturity of commer- 
cial paper and leaving the holder of 


paper in the dark as to the regulation 
of its maturity when falling due upon 
any such days—only one day, February 
22d, being included in both acts—is a 
condition of legislation certainly un- 
worthy the enlightened lawmakers of a 
sovereign state, 
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terms of the agreement of deposit and 
has made some unauthorized delivery. 

A case which forcibly illustrates this, 
has just been decided by the supreme 
court of Iowa (Serry v. Knepper, decid- 
ed April 7, 1897) and the lesson that 
it teaches is, that when parties make a 
deposit in escrow, it becomes necessary 
for the bank officer to make such a re- 
cord of the transaction that when the 
time for delivery comes around, it will 
plainly indicate to him the terms of the 
deposit and his duty in the matter of 
delivery; it will not do for him to rely 
on slippery memory alone. 

The case was this: Mr. A owned two 
promissory notes amounting to $350 and 
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owed Mr. B a feed bill of $49. Not 
having cash, Mr. A assigned the notes to 
B as security by agreement in writing, 
reciting that upon payment of the $49 
the notes were to be returned to Mr. A. 

Mr. A, however, was not willing that 
B should have possession of the notes, 
so they went to a bank and, after con- 
sulting with theass’t. cashier, Mr. A in- 
dorsed the notes which, with the written 
agreement between A and B, were there- 
upon handed over to that officer to hold 
in escrow. The latter executed to Mr. 
Ba receipt, substantially as follows: 


Received from Mr. Btwo notes (describing them) to 
be released on payment of $49 by Mr. A. 
(Signed) Assistant Cashier. 


After this transaction, Mr. A assigned 
all ‘his right, title and interest in the 
notes, ‘‘now held”’ by the bank, subject 
to the rights of Mr. B therein, to Mr. C. 
Afterwards, when Mr. C went to the 
bank and demanded the notes, tendering 
the $49, he found they had already been 
delivered to Mr. B, and that neither the 
bank nor Mr. B were able to deliver him 
possession. There had evidently been 
some misconception by the bank officer 
of the terms of the deposit and in con- 
sequence, a wrongful delivery. 

The explanation of how this happened 
was this: Mr. B had been served as gar- 
nishee in a suit against Mr. A, as a sup- 
posed debtor of A. He answered he 
was not indebted to A, and upon being 
asked whether he knew of any property 
belonging to A in control of others, he 
answered, telling of the two notes then 
in possession of the bank. 

The Justice thereupon found that Mr. 
B made answer that he had two notes of 
A and ordered the same to be turned 
into court. Thereupon B presented the 

. receipt above set forth to the assistant 
cashier, who turned over the notes to B, 
and the latter delivered them to the Jus- 
tice. 

As a result of this transaction Mr, C, 
to whom A had previously assigned the 
notes, recovers from the bank their value, 
less $49. The Court holds that having 
received the notes gratuitously,the bank 
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was bound only to the exercise of ordi- 
nary care in keeping them. Discussing 
whether ordinary care had been used, it 
said that the assistant cashier must have 
known at the time he received the notes 
that they were to be held until the $49 
was paid, or until the parties should 
mutually agree to their surrender, and 
that upon payment of the $49, and the 
surrender of the receipt, Mr. A or his 
assigns would be entitled to the notes, 
The court said it was satisfied that at 
the time Mr. B called for the notes, the 
assistant cashier, not having the facts in 
mind, and regarding them as_ having 
been deposited by Mr. B as his own and 
subject to his order, surrendered them. 
In doing so, he acted in direct violation 
of the terms upon which the deposit was. 
made. As a consequence, the bank did 
not exercise ordinary care in keeping 
the notes, and Mr. C is held entitled to 
recover their value. 

It is thus seen how, by lack of care in 
the holding of a deposit in escrow, a 
bank may subject itself to loss, even 
though its proffered service is a gratui- 
tous one. The thing that misled the 
bank officer in the present case, was the 
receipt, which he gave when the notes 
were deposited. It was quite natural, 
upon presentation of this receipt, to sur- 
render the notes to the one to whom it 
had been given. This receipt did not 
picture the terms of the deposit to his 
mind as it should have done, Had the 
assistant cashier made plain in his re- 
ceipt that the notes were the property 
of Mr A, to be delivered to Aim, upon 
his payment of $49 to Mr. B; then this. 
loss would not have occurred. 

Illustrations like the foregoing of act- 
ual banking transactions which have re- 
sulted in loss to a bank through some 
deficiency of method, or otherwise, can- 
not fail to be useful to the country bank- 
er, and by showing him the weak points 
in the operations of other banks, enable 
him to guard against similar losses him- 
self in his daily conduct of banking oper- 
ations, 





BOOKKEEPING. 


BOOK-KEEPING. 
A COURSE OF LECTURES ON BOOKKEEPING, WITH SPECIAL REFERENCE TO JOINT STOCK 
COMPANIES. 


The first of a series of six lectures on “Bookkeeping’”’ ucuvered at a meeting of the members of the Institute of 


Secretaries, held Wednesday, Jan. 6, 1897, at 


In dealing with so extensive a subject 
as bookkeeping in the limited time pre- 
scribed by the present course of lectures, 
it becomes necessary for me either to 
leave unmentioned many points of con- 
siderable importance which would be 
particularly useful to you as company 
secretaries, or else to assume a certain 
amount of preliminary knowledge of 
bookkeeping on your part. I take it for 
granted that I am justified in assuming 
some such knowledge, but it is a very 
difficult matter for me to fix the precise 
amount, so that upon the one hand I 
may not be occupying time needlessly 
upon elementary matters with which 
you are already well acquainted, while 
on the other I do not commence my 
course so over the heads of some of my 
audience that it is impossible for them 
to derive that benefit from this course of 
lectures which is hoped for. Under these 
circumstances I have decided, at the 
risk of appearing tedious to the better 
informed of you, to commence absolute- 
ly atthe beginning, but to cover the 
earlier part of the ground very quickly. 
By this means I hope that even those of 
you who know very little of bookkeep- 
ing may not be deterred from continuing 
your attendance on account of thecourse 
being too advanced, while, should my 
preliminary remarks not be exhaustive 
enough to enable you to obtain that grasp 
of the fundamental principles of book- 
keeping which is so essential for the prop 


er comprehension of its later develop- - 


ments, I may be allowed to suggest that 
between this lecture and the next you 
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might with advantage study the first 
two parts of my ‘‘Bookkeeping for Ac- 
countants’ Students,” which I think will 
give you all the information you require 
and perhaps alittlemore. On the other 
hand I venture to think that even those 
of my audience who are already capable 
bookkeepers will not really be wasting 
their time if they bear with me to-night 
while I deal briefly with the fundament- 
al principles underlying every system of 
bookkeeping by double entry. Book- 
keeping may be defined as the science 
of correctly recording in books transac- 
tions involving the transfer of money or 
money’s worth. In so recording these 


transactions it is necessary (1) that the 
record be so explicit that at any subse- 
quent time the exact nature of the tran— 
sactions may be readily perceived (2) 
that the transactions should be so class- 
ified that at any time the total result of 


such transactions, or any particular 
series thereof, during any given period 
may be readily ascertained, (3) that the 
amount of labor necessarily involved be 
reduced to a minimum. 

These various points are in redlity all 
vital and all equally important, and it is 
therefore very necessary that the student 
should bear them constantly in mind if 
he wishes to follow the why and where— 
fore of a good system of bookkeeping. 

Having now ascertained to a certain ex- 
tent the nature of the records it is nec- 
essary for us to make, let us turn dur 
attention to the things in which we make 
the records, viz , the books. 

It goes without saying that the same 
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books are not always equally suitable 
for the record of all kinds of transac- 
tions, or, in other words, that diff- 
erent kinds of business each require 
a different set of books, in fact it is fre- 
quently desirable that businesses of the 
same kind should have their accounts 
kept differently, in order to meet some 
slight variation involved by a different 
class of trade. But in all cases the 
books are kept for the same purpose, 
the record of transactions involving the 
transfer of money or money’s worth, 
and consequently vary in matters of de- 
tail only, the ruling principle being the 
same in all. 

Books, then, are divisible into two 
great classes :-— 

1. Books of 
Books. 

2. Memorandum or Statistical Books. 

Let us deal with Books of Account 
first. 

The first book of account ever used 
was probably a mere record of transac— 
tions entered as they occurred, and con- 
sequently in chronological order, being, 
in fact, little more than a memorandum 
book. A very few moments’ considera- 
tion will show that as soon as these 
transactions became either very numer- 
ous or very varied in their nature, a 
mere chronological record would be all 
but_useless, and some method of classi- 
fication became absolutely necessary. 

This being perceived, it became the 
custom to sort out the various transac- 
tions into their several classes, and to 
re-write them in another book, the 
Ledger, under separate headings, keep- 
ing each class of transaction under its 
proper heading, and referring to such 
heading whenever any information was 
required upon that class of transac- 
tion. 

_ We may consider that bookkeeping 


Account or Financial 
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itself dates from this time, for books of 
account, properly so called, hardly ex- 
isted before this period, while all that 
has been done since has been to follow 
up and improve upon the lines thus in- 
dicated, and the complexity of modern 
bookkeeping is due to the multiplicity 
of detail required by the growth of mod- 
ern commerce, rather than to any radi- 
cal alteration of the principle of the ori- 
ginal design. 

The two books I have named are in 
fact the only books of account in use 
even at the present time, the first, called 
the Journal or ‘‘Daily Register’’—so 
called because it contains a record of 
each day’s transactions in some form or 
other—still retains all its ancient func- 
tions, and although in the course of cen- 
turies it has been found convenient to 
divide the buok into sections, and call 
the various parts Sales Book or Day 
Book, Invoice Book or Purchase Book, 
&c. yet in fact they are really so many 
journals, and to this day in all Conti- 
nental houses of business, and even in 
some English ones, all transactions are 
carried through some form of Journal, 
although subsidiary books are often 
used to record the fuller details. 

The second book I have named is the 
Ledger, so called because in that book 
the entries of all the transactions are 
laid or stored up for future reference. 

Most businesses have also a Cash 
Book, but it will save you a great deal 
of confusion at a subsequent period if 
at this early stage you learn to regard 
the Cash Book as neither more nor less 
than an account in the Ledger, bound 
up separately for the sake of conveni- 
ence. 

The Ledger, as I have already said, 
contains a recoid in classified form of 
transactions involving the transfer of 
money or money’s worth, Thus, if I 
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sold John Smith goods to the {value of, 
say, £20, there would be a page in my 
ledger headed ‘‘John Smith,” showing 
that he was my debtor for £20, on ac- 
count of goods sold to him. When he 
paid me, say, £10 on account, that £10 
used to be subtracted from the ¥£ 20. 


JOHN SMITH. 





1460. 
Jan. x. Goods sold him 
** 20, Cash paid by him 


and the difference showed the amount 
stillowing by him, It was very soon 
found, however, that there were too 
weighty objections to this manner of 
proceeding: 1, The bookkeeper was al- 
ways liable to add instead of subtract- 
ing, and vice versa, in which case the 
error would not be specially obvious. 2. 
Without reading the whole account, it 
would not appear whether John Smith 
owed the money to me orl tohim. To 
meet this difficulty each ledger account 
was divided into two. Upon one side 
were placed the items for whica he was 
my debtor, and upon the other side— 
the Contra account—those items for 
which he was my creditor, the balance 
being readily ascertainable at any time 


by adding up the two sides and striking 
a balance. 


Dr. JOHN SMITH. 


— _ 


Contra. Cr. 





Jan. To nuts : = | Jan oo vans : ? 
At first sight you may possibly have 
some little difficulty in seeing how, when 
Smithowes me £20,he becomes my cred- 
itor upon payment of £10; butin book- 
keeping, as in many other things, we 
Must examine each transaction by itself 
as it arises, the time to set one off 
against another being after they have 
been placed side by side in the Ledger. 
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Now that the Ledger had been separ- 
ated into two sides, it became necessary 
to distinguish in the Journal upon which 
side of the Ledger each transaction 
should appear, and thus two columas 
soon found their way into the Journal, 
one for sums to be placed on the Dr.— 
debtor—side of the Ledger account,and 
one for the Cr,—creditor—side. 


JOURNAL. 


Dr. Cr. 
£04 £84 

By this time it will be perceived that 
bookkeeping had already become a mat- 
ter of some little complexity, and doubt- 
less, at that remote period the errors 
made by the bookkeeper were a source of 
considerable annoyance and loss; it was, 
therefore, but natural that men should 
begin to see if they could not devise 
some means by which such errors should 
become self-evident, Then, doubtless, 
they asked themselves what was the 
exact nature of the transactions they re- 
corded in their books, and arrived at the 
conclusion that the transactions they re- 
corded were, as I said at the outset, 
transfers, 

Let us ask ourselves what is a trans— 
fer? A transfer is a “conveyance of any- 
thing from one person or place to an- 
other.” A transfer thus—and, conse- 
quently, the class of transactions with 
which we deal in bookkeeping—involves 
atwo fold act. If I pay John Smith £20, 
he, receiving the cash, is my debtor, but 
my Cash Account, being so much the 
poorer, is—so far as that one transaction 
gces—my creditor. Thus I am enabled 
to record this one transaction on both 
sides of my Ledger, and if I record all 
my transactions on both sides of my 
Ledger you will readily see that, if at 
any time I add up each side of my 
Ledger, the total amount on the Dr. 
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side must come to the same sum as the 
total of the Cr. side. Here at once we 
have a check, for if there be a mistake 
it is unlikely in the extreme that the two 
sides will agree. 

At first sight, however, the advantage 
seems to be more than compensated by 
the extra labor, for certainly it nearly 
amounts to keeping the books twice 
over, But notwithstanding this, no 
subsequent discovery has caused us to 
abandon the principle of double entry 
thus founded. Upwards of 400 years 
have now elapsed since the first treatise 
on Double-Entry Bookkeeping was 
published, but although many modifica- 
tions and improvements have been made 
since then, by means of which the am- 
ount of labor involved has been enor- 
mously reduced, the fundamental prin- 
ciple of double entry has remained 
unchanged, I may, however, go further, 
and say it is only in English-speaking 
countries that any serious attempt has 
been made to lessen the extra labor in- 
volved by double entry, and, bearing in 
mind that ‘‘the whole is equal to the 
sum of its parts,” attempt a form of class- 
ification in the Journal by which a vast 
number of small entries in the Ledger 
may be obviated. 

My preliminary remarks upon books 
would not be complete without some 
reference, even at this early stage, tothe 
second class of books whichI have men- 
tioned, namely, Memorandum or Statis- 
tical books. Some such books as these 
are generally to be found in every en- 
terprise of any importance, but particu- 
larly so in connection with joint stock 
companies, where the Register of Mem- 
bers, the Register of Transfers, and 
other similar books come under this cat- 
egory. The great distinction between 
Statistical and Financial books is that 
the latter form an integral part of the 
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system of double entry, while the form- 
er do not; their object being merely to 
provide further det ail in connection with 
the records contained in the Financiab 
books. 

As my immediate object is merely to 
give you a general, although necessar- 
ily a superficial, idea of the scheme of 
double-entry bookkeeping, it is unnec- 
essary for me to go into further detail in 
this matter at the present moment, and 
I will therefore, revert to a considera- 
tion of the Financial books, and especi- 
ally of the Ledger, which, I need hardly 
remind you is ¢he book, and try to con- 
vey to your mind a rough idea of the 
general principles upon which a balance 
sheet is prepared. 

A balance sheet is a statement show- 
ing upon one side the assets of the 
person or firm in question, and on the 
other side, the liabilities, 

If the assets exceed the liabilities, the 
surplus is the capital of the person or 
firm, and is entered on the liabilities 
side, so that the totals of both sides may 
agree. Qn the other hand, should the 
liabilities exceed the assets, the differ— 
ence is called a deficiency, or capital 
overdrawn, and is entered on the assets 
side. At first sight this may appear 
somewhat strange. ‘‘If I havea capital 
of £1,000,” the student says, “Show can 
it appear on the liabilities side; surely it 
is an asset?” True, but we must always 
remember to look upon the business as 
something quite apart from the person 
or persons to whom it belongs. The 
business has a surplus of £1,000, 
which belongs to its owner, therefore 
that owner is a creditor of the business 
for £1,000. 

It will thus appear that the business 
makes no distinction between its owner 
and any other creditor. Those of you 
who have experience of Scottish mer- 
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cantile law, which recognizes the exist- 
ence of a firm as something distinct 
from its individual partners, will doubt- 
less grasp the situation more readily. 

In the case of joint stock companies, 
however, I anticipate that none of you 
will have much difficulty in appreciating 
that from a bookkeeper’s point of view 
at least, paid up capital is a liability of 
that company towards its shareholders. 
It is important, however, that even at 
this early stage I should point out to 
you a very material difference between 
the accounts of a joint stock company 
and the accounts of a trader or private 
firm. The former is necessarily of 
somewhat artificial construction, gov- 
erned by numerous Acts of Parliament, 
and these provide that the amount of 
capital contributed by the proprietors 
shall be fixed at the outset, and remain 
fixed throughout the company’s career, 
except in so far as it may be increased 
or reduced by the means duly appointed 
by the Legislature. These questions of 
the increase and reduction of a com- 
pany’s capital we shall have to consider 
upon a subsequent occasion, but in the 
meantime I should like to point out to 
you that, subject to these considerations, 
the capital of a compaay is unalterable, 
and any profits which it may earn, or 
losses which it may incur, are not al- 
lowed to affect the amount of its capital. 
Leaving on one side those few compan- 
ies which may be formed for scientific, 
artistic or social purposes, not for the 
acquisition of gain, it may be stated in 
genera} terms that the primary object of 
every joint stock company is to earn 
profits for distribution among proprie- 
tors, therefore the aim of the accounts 
of every company should be to disclose 
what profits have been made that are 
available for this purpose, for it is very 
strictly laid down in the Companies 
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Acts that such profits only are divisible, 
and that anything in the nature of a re- 
turn of capital is not allowed. A com- 
pany’s accounts are therefore so stated 
as to show upon the face of the balance 
sheet the amount of undistributed profit 
which may be available, or, in the event 
of there being a loss, the aggregate 
amount of that loss as it stands at the 
date of the accounts, These, however, 
are points which it is only necessary for 
me to deal with in general terms at the 
present time, as I shall have to go into 
them very much more fully later on, when 
I come to consider the question of divi— 
dends, etc. 

Now, inasmuch as the ledger contains 
in a classified form a record of all the 
transactions, it is obvious that from the 
ledger we can at any time readily ascer- 
tain both the assets and the liabilities of 
the business. That is to say, the ledger 
keeps a continuous record of the amount 
owing to the business, the amount owing 
by it, of the property belonging to it, 
and of the excess of assets over the lia- 
bilities. If the latter at the end of any 
period is greater than at the commence- 
ment of that period, the difference will 
be the profit made during that period,as- 
suming, of course, that no fresh capital 
has been brought in or withdrawn dur- 
ing the period. Similarly, if it has be- 
come reduced, there will have been a 
loss. 

In taking out a balance sheet from the 
ledger, however, we find numerous ac— 
counts that represent neither assets nor 
liabilities, but sources of expense or of 
income, In this connection the follow— 
ing rules will be found most useful: 


1. When an item is on the ieft-hand, 
or Dr, side of the ledger— 
(2) If the amount will eventually 
be received it is an asset. 
(4) If the amount will not eventual— 
ly be received it is a loss. 








254 THE BANKING LAW JOURNAL. 





2. When the item is on the right-hand 
or Cr. side of the ledger— 


(2) If the amount will eventually 
have to be paid it is a liability. 

(4) If the amount will not event- 
ually have to be paid it is a 
gain. 

This rule never fails, but of course the 
question as to whether an amount will 
eventually be received or not requires a 
knowledge of the facts of a particular 
case for its correct disposal; and even 
then may be a point of much difficulty; 
in fact, this is one of the difficulties of 
correctly reporting upon the affairs of 
any business, for, because A owes B 
4100, it does not in the least follow that 
B will ever receive his £100 from A, If 
he does eventually receive it, of course 
it was one of B's assets, but if not B 
must look upon it as a loss. 

For theoretical purposes, however, we 
may readily suppose the distinction 
made, That having been done, the losses 
and gains are collected into one account 
usually called the Profit and Loss Ac- 
count. 

In this account the losses will appear 
on the Dr. side and the gains on theCr. 
side, while the difference between the 
two sides will show the total gain or loss, 
as the case may be. 

As every source of gain or loss has 
been included in this account, the total 
gain made during the period under re- 
view, as shown by this account—or the 
total loss, as the case may be—will agree 
with the corresponding figures upon the 
balance sheet, and if there is no error 
in the books it must so agree, and here 
again we get the check of the double en- 
try. It is here also that the special value 
of the double entry shows itself, for a 
very few moments’ consideration will 
show that the question, ‘‘How have we 
made our profit?” is in reality almost 


more important than the question, 
‘“‘What profit have we made?” As how- 
ever, the point involved here belongs to 
accountancy rather than to bookkeep- 
ing, I will not pursue it further at the 
present time. 

Before closing my lecture to-night I 
shouid like to draw your attention to one 
or two points which are, perhaps, of 
more practical importance than any- 
thing which we have up the present con- 
sidered, and which I think may usefully 
be mentioned at this stage. 

The first point to which I should like 
to draw your attention is the extreme 
importance which attaches not only to 
the correct keeping of accounts in gen- 
eral, but also with regard to that part 
of a company secretary’s duties which 
deals with the minutes, in so far as they 
affect the accounts of the company. In 
general terms it may be stated that the 
following points should be dealt with by 
a resolution of the directors at their first 
meeting after the registration of a com- 
pany: 

1. The fixing of a quorum. 

2. Nomination of the company’s bank- 

ers. 

3. The method in which checks and 


bills are to be indorsed and signed 
on behalf of the company. 

4. The appointment of auditors. 

5. The appointment of other officers, 
and the salaries to be allowed to 
each, 

6. The method to be adopted in re- 
spect of moneys received at the 
company’s Office, in respect of 
which a resolution should always 
be passed that the amount be 
banked forthwith. 

7. The circumstances under which the 
seal of the company shall be af- 
fixed to any document. 

All these, of course, are general mat- 

ters, but the like care should be applied 
to a complete record being kept of any 
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resolution of the Board with regard to 
any particular matter affecting the ac- 
counts of the company, and it is the 
important that the Secretary 
should be precise upon these points, in- 
asmuch as in many cases directors are 
apt to look upon them as questions of de- 
tail with which they personally are not 
concerned. In particular is it of the 
greatest importance that all minutes re- 
lating to allotments, &c,, should be very 
carefully recorded, but this is a question 
which I shall deal with more fully at a 
later stage. 

The remaining point to which I should 
like to draw your attention to night, is 
the distinction between fixed and float- 
ing assets.. In this connectionit may be 
stated in general terms that those assets 
which a company acquires for the pur- 
pose of being fully equipped to carry out 
the object set forth in its memorandum 
of association are fixed assets, 


more 


whereas 


those which it acquires for the purposes 
of resale in the course of carrying out 
the objects for which it was registered 


are floating assets. It will thus be seen 
that whether or not a given asset is a 
fixed or a floating asset will vary very 
much according to the nature of the 
business transacted; thus with an ordin-+ 
ary manufacturing business, or with 
a mining business, the machinery nec- 
essary for the purpose of carrying on 
the ordinary processes is in the nature 
of a fixed asset, but in the case of an 
engineering company, whose business 
it is to manufacture such machines, any 
that may remain in stock are stock in- 
trade, which is a floating asset, Land 
and buildings with the vast majority of 


companies are fixed assets, but in the 
case of a land company they are a float- 
ing asset. Ordinarily speaking, invest- 
ments in other companies or Govern- 
ment stocks, &c., are floating assets, 
but in the case of a company whose bus- 
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iness it is to invest its capital in such 
securities, they become fixed assets. 
This, perhaps seems a slight contradic- 
tion of the definition which I have given 
above, as it cannot be said to bea neces- 
sary part of an equipment of an invest- 
ment company that it should invest its 
capital, rather is it pursuing the ordin- 
ary objects of its formation when it does 
so. The only explanation I can offer 
for the discrepancy is that it has been 
held in the courts that in the case of in- 
vestment companies the investments are 
fixed assets, but no doubt it has arrived 
at this decision after taking into account 
the fact that such assets are intended to 
be held permanently, and are not ac- 
quired for purposes of re-sale. 

In a few classes of companies,in which 
the form of accounts is regulated by Act 
of Parliament, it is specially provided 
that a separate balance sheet shall be 
furnished, upon one side of which are to 
be fixed assets, and upon the other the 
share and loan capital of the company, 
the difference between them only being 
carried forward into the general balance 
sheet, which deals with the floating as- 
sets and liabilities. This modification, 
although perhaps a little confusing at 
first, is really a matter of detail upon 
which we need not spend much time at 
present, but I should like to point out, 
even at this early stage, that whenever 
you find the “Double Account System” 
—as this system is called—adopted, you 
will find in conjunction with it that the 
fixed assets are invariably stated in the 
accounts at the actual amounts which 
they have cost, without any deduction 
being made for depreciation or fluctua- 


tion in value. How, if at all, these points 
are dealt with in the accounts of com- 
panies of this description it will, how- 
ever, be better for us to consider at a 
later stage, when we discuss the question 
of depreciation generally, 
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F. H. HEAD. 


It gives us pleasure to note that at 
the Seventh Annual Convention of the 
Arkansas Bankers’ Association, held at 
Little Rock, April 15th and 16th, 1897, 
Mr. F. H, Head, Cashier of the Mer- 
chants & Planters’ Bank of Pine Bluff, 
Arkansas, was unanimously elected to 
the office of President of the association 
for the ensuing year. This honor to 
Mr. Head is the more marked from the 
fact that he is the youngest president 
the association has ever had; and at 
the same time the association displays 
its good judgment in the selection of a 
man who has ever been active in fur- 
thering its interests and in aiding to de- 
velop it into the practical working and 
successful body it has now become. 

An outline of the career of the new 
president of the Arkansas Bankers’ As— 
sociation is appropriate in this connec- 
tion. 

In May 1873, at the age of 17, Mr, 
Head, following a strong inclination fer 
commercial affairs, entered the old 
First National Bank of Moline, Illinois, 
as messenger. Gradually, by close at- 
tention and devotion to duties, he ad- 
vanced successively to the position of 
collector, bookkeeper, teller, and assist- 
ant to the cashier. At the expiration 
of ten years’ service in the bank of Mol- 
ine, with strong expressions of commen- 
dation by the bank’s management, ac-— 
companied by a handsome testimonial 
of esteem, he departed for Washington, 
Kansas, to take the cashiership of the 
First National Bank of that place, 
Later, desiring a larger business field,he 
disposed of his interests in the Washing- 
ton bank, and removed to Clay Centre, 
Kansas, where, with associates, he pur- 
chased the Republican Valley Bank and 
reorganized it as the First National 
Bank. Mr, Head assumed the office of 
cashier in this bank, which prospered 
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highly from the very first, rapidly grow- 
ing in business and favor. Afterward, 
he became cashier of the People’s Na- 
tional Bank of Clay Centre, and the 
success attained in previous undertak- 
ings followed in this, 

Mr. Head’s residence and connection 
with financial institutions in Arkansas 
began in 1889, in the latter part of which 
year he resigned as cashier of the Peo- 
ple’s National Bank of Clay Centre, to 
accept an offer of northern capitalists of 
the cashiership of the Bank of Pine 
Bluff, Arkansas, then organizing. 

During the summer of 1890, Mr. Head 
was offered the cashiership of the Old 
Merchants & Planters’ Bank of Pine 
Bluff, which he accepted, and which po- 
sition in that most worthy and excellent 
institution he has since occupied. 

As President of the Arkansas Bank- 
ers’ Association, a new sphere of use- 
fulness is now added to that of bank 
officer. The duties of supervising the 
practical workings of the association 
throughout the year, and of promoting 
its usefulness between the annual ses- 
sions, largely devolves on the president, 
and the splendid record made by his 
predecessors in this progressive organi- 
zation will, no doubt, be sustained by 
the present incumbent of the office. 

The full executive force of the Arkan- 
sas Bankers’ Association for the present 
year, is as follows: President, F. H. 
Head, Pine Bluff; Secretary, M. H. 
Johnson, Pine Bluff; Treasurer, W. J. 
Stowers, Morrilton; Vice Presidents, 
(1st) S. S. Faulkner, Helena; (2nd) J. 
W. White, Russellville, (3rd) C. F. 
Penzel, Little Rock; (4th) D. P. Terry, 
Nashville; (5th) I. J. Stacey, Augusta; 
(6th) J. P. Eagle, Lonoke, Executive 
Committee: C. N, Rix, Hot Springs; 
Gordon N. Peay, Little Rock; Dolph 
Sloan, Walnut Ridge. 





THE INTEREST RATE IN BUFFALO. 


THE INTEREST RATE IN BUFFALO. 


In this article it is proposed to roughly 
sketch the situation in the City of Buf- 
falo, with regard to the rate of interest 
paid by the banks—a situation which is 
unwholesome and should be at once put 
an end to. 

FACTS, 

The savings banks allow 4 per cent. 
on sums of $3,000 or less. At least one 
of those institutions is quoted as scru- 
tinizing deposits closely and refusing 
deposits when they can do so, 

Trust companies allow 4 per cent, on 
all deposits. One of the two trust com- 
panies is quoted as requesting large de- 
positors to reduce their deposits with 
them. 

Commercial banks allow 4 per cent. 
on deposits by special agreement, gen- 
erally an inactive account, but with the 
competition the line is not closely drawn 
as to the class of accounts by some of 
the banks. 

The commercial banks take from the 
savings banks and trust companies de- 
posits allowing them 4 per cent, and giv- 
ing them the additional security of the 
personal bond of directors. 

The savings banks refuse to reduce 
the rate to 3 per cent. 

One of the trust companies does not 
favor the reduction, 

The commercial banks are unable to 
get together and no single bank seems 
willing to act on its own responsibility. 

The savings banks and trust compan- 
ies have more money than they can in- 
vest, but the commercial banks save 
them from all loss by taking their sur- 
plus on deposit at the same rate, that 
they, the savings banks, pay. 

The commercial banks cannot pay 4 


per cent., keep a proper reserve, and 
loan their money at 6 per cent.; hence 
the ruling rate of discount in Buftalo is 
7 per cent. with higher rates on a large 
percentage of the paper held by them. 


RESULTS. 


The best class of paper seeks a cheap- 
er market and obtains it in New York 
and elsewhere. The Buffalo banks get 
an inferior class of paper resulting in 
many losses, and at the end of each year 
these losses with the large amount of 
interest to pay, leaves too small a mar- 
gin of profit. 

It is apparent that the savings banks 
and trust companies need not reduce their 
rate so long as the commercial banks 
are willing to take their surplus depos— 
its at the rate they pay their customers, 
and thus save them fromany loss. It is 
also true that the commercial banks loan 
to the largest extent and at the highest 
rate possible to avoid loss, as they have 
no depositors at 4 per cent. for their 
surplus funds; hence, the banks are apt 
to take extra hazard in the class of loans 
to obtain a sufficient high rate to pay 
their stockholders a profit on the capital 
invested. 

Statements are made from time to 
time that the newer banks while draw- 
ing from the older banks are not profit- 
able. That they will combine with the 
older institutions, etc. This may lead 
the older banks to keep up the rate of 
interest with a view to absorbing their 
smaller competitors and hence be the 
cause of the inability of the banks to get 
together on the subject, 

The younger banks feel that they are 
in fully as good position to pay interest 
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on the comparatively small amount of 
their deposits as the older banks are on 
the large deposits held by them, the loss 
being in direct proportion to the amount 
of interest-bearing deposits held by each 
bank, and so far the yonnger banks per- 
sistently decline to be absorbed or close 
their doors, while the old Bank of Com- 
merce has failed and the old American 
Exchange Bank has gone out of busi- 
ness. 
REMEDY. 

The remedy is plain. To wit: Quit 
paying any interest on individual depos- 
its, and not higher than 3 per cent, to 
banks or on certificates of deposit. If 
all the commercial banks agreed upon 
this it is doubtful if the savings banks 
and trust companies could afford to pay 
4 per cent., inasmuch as their funds are 
largely invested at a lesser rate, and 
they would not be able to place their 
surplus with the commercial banks. As 
they have a surplus of funds they would 
not be willing to compete for the depos- 
its now in the commercial banks. Those 
funds now drawing interest would either 
remain with the commercial banks to a 
large extent or be invested by their 
owners, which would simply place the 
money in circulation when it would come 
back to the commercial banks again in 
more profitable accounts. 

In the absence of joint action on the 
part of the commercial banks there is 
nothing to prevent individual action, ex- 
cept the fear onthe part of each bank 
that they will lose a portion of their de- 
posits. If such was to be the case and 


Savincs Bank Trust Deposits.— 
Apropos of the article in the April num— 
ber upon ‘‘Alternative Deposits” we 
have received from Frederick B. Camp- 
bell LL.B, ( Harv.) of the New York city 
bar, his pamphlet on “Savings Bank 
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4 per cent. money is conceded as un- 
profitable, would it not be better for the 
banks to lose that deposit rather than to 
have large figures in its total deposits 
and small figures in its profit and loss 
account? Itis by no means certain that 
the bank adopting the plan of paying 
no interest on individual deposits, would 
lose in its total of deposits, for the agita- 
tion of this subject in Buffalo for the 
past year, has been such as to create a 
lack of confidence to a greater or lesser 
extent in the banks, and it is reasonable 
to suppose that there are a sufficient 
number of business men who would 
prefer to deal with that bank which does 
not pay interest, feeling that their money 
would be ready on demand and that 
their paper could be discounted at a 
better rate than now obtainable, to more 
than make up for any loss of deposits on 
account of the withdrawal of interest 
bearing funds. 

Again, there would be a large num- 
ber of interest-bearing accounts in that 
bank and in other banks, who would 
prefer to have a 3 per cent. certificate of 
deposit issued by a bank which pays no 
interest on individual deposits, to more 
than make up for the loss of deposits 
above mentioned, It would seem to be 
a great opportunity for every one of the 
younger banks to break away from the 
system which is vicious in the extreme 
and make a money making record that 
would open the eyes of the Buffalo 
bankers. 

OBSERVER, 


BurraLo, April 26, 1897. 


Trust Deposits, their Use, Abuse and 


the Remedy.” The pamphlet specially 
treats of that form of “alternative de- 
posit” which we designated in our ar- 
ticle as a deposit ‘‘in trust,” and it is re- 
commended to interested reeders, 
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BANKING LAW. 


HIS department embraces all the newly decided cases of importance to bankers, bank counsel and bank di- 

rectors. The experiences they disclose are likewise worthy the careful attention and study of the merchant 

the depositor, and the bank student seeking advancement. Furtherinformation regarding any case published 
herein, will be furnished on application. 


PAYMENT BY CERTIFIED CHECK. 


COLLECTION OF NOTE—LOCAL USAGE TO ACCEPT CERTIFIED CHECKS AS PAYMENT— 
USAGE REASONABLE AND BINDING ON OWNER OF NOTE, NOTWITHSTAND- 
ING HIS IGNORANCE OF ITS EXISTENCE, 


Jefferson County Savings Bank v. Commercial Nat. Bank, supreme court of Tennessee, March 8, 1897. 


An Alabama bank sent an item, payable at Nashville, Tenn. to its correspondent at that place 
for collection. Correspondent accepted a certified check on a Nashville bank in payment, which it 
presented the following day, but payment was refused because of the failure of the certifying 
bank. The note was surrendered and certified check taken in accordance with a_ well-established 
usage of the Nashville banks and the course pursued for the collection of the certified check was 
also according to such usage. The Alabama bank sought to recover on the ground that its Nash- 
ville correspondent had no right, in the absence of express authority, to take anvthing but money 
in payment, and could not excuse itself by setting up a local usage of which plaintiff was ignorant. 

Held: The rule that a collecting agent cannot take anything but money is not applicable to 
this case, but the Alabama bank is bound by the usage of Nashville banks, which was reasonable 


and proper, notwithstanding it was in ignorance of its existence. 


Bill by the Jefferson County Savings 
Bank of Birmingham, Ala., against the 
Commercial Nat. Bank of Nashville, 
Tenn,, to charge defendant with the pro- 
ceeds of a note sent to it for collection. 
A decree in favor of complainants was 
affirmed by the court of chancery ap- 
peals, and defendant Re- 
versed. 


appeals. 


Beard J. This cause was tried upon a 
statement of agreed facts. The com- 
plainant and defendant were corpora- 
tions engaged in general banking oper- 
ations—the one in Birmingham, Ala., 
and the other in Nashville, in this state. 
They were at the time of the transaction 
out of which this controversy arose, and 
had been for a considerable period an- 
tecedent, engaged in a mutual corres— 
pondence, as the exigencies of their 
business required or suggested. In the 
course of this correspondence, the com- 
plainant bank, as owner and holder, for- 
warded tothe defendant bank for col- 


lection, a note for $)40, drawn by 
Loventhal & Son to the order of and in. 
dorsed by J. C. Marks & Co., and also 
a draft for $1,352 draw by J. C. Marks 
& Co. and accepted by Sulzbacker Bros., 
both due and payable on Saturday, June 
20, 1891. 

At 2 pm. of the day of maturity, the 
maker of the note and the acceptor of 
the draft tendered in payment thereof, 
to the teller of the Commercial Nation- 
al, their checks for the respective am- 
ounts due thereon drawn on and prop- 
erly certified by the Nashville Savings 
Bank (a banking corporation of good 
standing in Nashville) ; and these checks 
were accepted by this officer of the de- 
fendant, and the note and draft, after 
being stamped ‘‘paid” were delivered 
into the hands of the parties respective- 
ly entitled to them. 

This was done in accordance with a 
well established usage or custom of the 
various banks of Nashville. 
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The checks thus received were carried 
over to Monday, June 22d, on which day 
at the hour of rr a.m, they were pre- 
sented to the Nashville Savings Bank 
for payment, this being the day and the 
hour according to the custom and usage 
of the banks of Nashville, for their pre- 
sentment, These checks were left with 
the Nashville Savings Bank for examin- 
ation, according to another custom or 
usage of these banks, and at 2 p.m. of 
June 22nd, they were returned unpaid 
to the defendant bank. At that hour 
the Nashville Savings Bank closed its 
doors, and the Commercial National 
Bank at once caused the checks to be 
presented and protested for nonpay- 
ment. 

It is agreed that the Jefferson County 
Savings Bank had no knowledge of any 
of these local customs or usages of the 
banks of Nashville, and was ignorant of 
the methods pursued by the defendant 


bank in regard to this paper, until in- 
formed thereof by subsequent corres— 
pondence. 

Efforts made to collect the amount of 


these checks out of the drawers having 
proved abortive, the result is that the 
draft and note have been wholly lost to 
their owner. 

The bill in this cause seeks a decree 
against the Commercial National Bank, 
covering this loss, upon the ground that 
it had no right, in the absence of express 
authority, to receive, in payment of this 
paper, anything but money, and that it 
cannot excuse itself from liability for 
doing otherwise, by setting up a local 
custom or usage of which the complain- 
ant was wholly ignorant. The court of 
chancery appeals held to this view, and 
accordingly entered a decree in favor of 
complainant for the full amount of the 
note and draft, with interest added. 


In this decree there was ei:ror. The 
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rule which that court invokes as ‘ecis- 
ive of this case—that is, that an agent, 
in the want of express authority, can- 
not accept anything in discharge of the 
principal’s debt except money—is well 
settled and has been frequently announ- 
ced in such cases as Walker v. Walker, 
5 Heisk. 425, but it does not control in 
a case like the present. 

A principal who selects a bank as his 
collecting agent, thus availing himself 
of the facilities which it holds out,in the 
absence of special directions, is bound 
by any reasonable usage prevailing and 
established among the banks at the 
piace where the collection is made, with- 
out regard to his knowledge or want of 
knowledge of its existence. Sahlien v, 
Bank, 90 Tenn. 221; Howard v. Walk- 
er, 92 Tenn. 452. 

This rule regulating the relations of 
collecting banks to parties who take ad- 
vantage of the means which they offer 
in this respect, is founded on sound 
reason, Every business man knows 
that in the constantly increasing volume 
and variety of banking transactions, the 
larger number of which are settled or 
disposed of by a simple exchange of 
credits, methods have been adopted by 
bankers to economize labor, reduce 
risks and simplify dealings with one an- 
other and with their customers. Some 
of these methods are of a general char- 
acter, while others are dictated by local 
convenience or necessity. That these 
methods so prevail is a fact of such pub- 
lic notoriety that no business can well 
affect to be ignorant and, least of all, a 
banking institution. 

It is in view of this we have held that 
in choosing a bank as a collecting agent, 
the principal impliedly agrees that the 
agency may be performed in accordance 
with such reasonable methods as, sanc: 
tioned by experience, have ripened into 
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usage, when such usage is not in con- 
travention of a general law; and in this 
holding we are supported by authority, 
as will be seen by reference to the cases 
already cited. 

The usages which were observed in 
the unsuccessful effort to collect the pa- 
per in controversy, and which are shown 
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to have been established among the 
banks of Nashville, we find were reason- 
able and proper. It follows that the 
complainant was conclusively affected 
by them, although actually ignorant of 
their existence. Decree of court of 
chancery appeals reversed and bill dis- 
missed. 


FORGERY OF SIGNATURE. 


FORGERY OF DEPOSITOR’S SIGNATURE TO CHECK—PAYMENT BY BANK—RIGHT OF 
RECOVERY, 


Iron City Nat. Bank of Llano v. Peyton, court of civil appeals of Texas, March 1897. 


A bank is generally held to know the signature of its customer, and if it pays a check to which 
his signature has been forged, cannot, as a general rule, assert the mistake, and recover back the 


money paid. 


But this general rule is not decisive where the holder of the check knows of the forgery, or has 
taken it under circumstances of suspicion, without proper precautions, or whose conduct has been 


such as to mislead the drawee. 


Facts in the present case held to call for the application of the general rule, denying recovery 


of money paid on a forged check. 


Action by the Iron City Nat. Bank of 
Llano, Tex., against Peyton & Co. to 
recover the amount of a forged check 
drawn on the bank,and paid to Peyton & 
Co. Judgment for defendant. Affirmed. 


FACTS, 


Peyton & Co., merchants, did busi- 
ness in Belton, Tex. W. P. Crownover, 
afarmer in Llano County, kept a de- 
posit account with the Iron City Nat. 
Bank. On April 22, 1895,a man, hav- 
ing the appearance of a farmer and false- 
ly calling himself W. P. Crownover, 
called at the store of Peyton & Co. and 
selected and proposed to purchase cer- 
tain goods aggregating $110.45, for 
which he offered his check for the am- 
ount on the Iron City bank. He said 
he had formerly lived in Llano county, 
but had moved to a point near Salado, 
Bell County. Being a stranger, a clerk 
accompanied him to the Belton Nation- 
al Bank, which wired the Iron City if 
it would pay W. P. Crownover’s draft 


for $1to, which bank, the next day, wired 
‘‘vyes”"’ The stranger did not give a 
check on April 22, saying he had lost 
his check book, and went out of town, 
leaving the goods in the store. After 
receipt of the telegram, a clerk of Pey- 
ton & Co. went out into the country and 
found the purchaser and asked him if he 
intended to take the goods. He an- 
swered, certainly, and if the clerk had 
a check, he would sign it then, The 
clerk presented him a check for $110.45 
and he signed it ‘‘W. P. Crownover,” 
The check was forwarded through the 
Belton bank and the American National 
Bank of Austin, which last named bank 
sent it to the drawee, the Iron City 
National Bank, which paid it April 27, 
1895. 

The check was a2 forgery, which fact 
was not discovered by the Iron City 
bank until July 8, 1895, about two anda 
half months after its payment, when the 
real W, P. Crownover, hearing some- 
thing of it, came to Llano and after see- 
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ing the check, pronounced it a forgery. 

The purchased goods remained in the 
store of Peyton & Co. until April 3oth, 
three days after the check had been 
paid, when the forger carried them 
away, at which time Peyton & Co. did 
not know that the check had been 
paid. Most of the goods were traded 
away by the forger, and the remainder 
being practically worthless, Peyton & 
Co. made no effort to recover them when 
the forgery was made known. 

It was proved by experts in hand- 
writing, having for comparison three 
admittedly genuine checks of W. P. 
Crownover, with the forged check, that 
the signature of the forged check was 
very dissimilar to those of the genuine 
checks. 

The Iron City bank’s contention was 
that it was thrown off its guard by the 
telegram, and expecting a check of W. 
P. Crownover to be soon presented, did 
not examine the signature as closely as 
it should have done. No representation 
was made by Peyton & Co. to the Iron 
City Bank as to the identity of the 
drawer, except the telegram sent. 


LAW STATED, 


The court instructed the jury: 

Notice of suspicious circumstances—“lf a 
person have notice of any fact, he is 
charged and held liable to the same con- 
sequences he would be if he had actual 
knowledge of such fact. <A person has 
notice of a fact—of every fact—when he 
knows of the existence of any other fact 
or facts which to him suggests, or which 
to a person of ordinary prudence and 
intelligence would suggest, the exist- 
ence of the fact with notice of which it 
is sought to charge him, in every case 
where a reasonably diligent inquiry and 
investigation of the facts so known 
would have led to the discovery of the 
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existence of the fact or facts with which 
it is sought to charge him. Ifa person 
have notice of the existence of any fact 
or facts, a reasonably intelligent and 
prudent investigation of which would 
lead to the discovery or knowledge of 
the existence of any other fact or facts 
with the knowledge of which it is sought 
to charge him, and he fails to make 
such inquiry and investigation as a man 
of ordinary prudence and intelligence, 
having due regard for the rights of other 
persons, ought to make, then heis guilty 
of negligence. 

Bank held to know customer's signature— 
“You are further charged that a bank, 
in accepting and paying a check drawn 
by a customer, is generally held to know 
the signature; and if a forged check is 
accepted and paid, the bank, as a gen- 
eral rule, will not be heard to assert a 
mistake as to the signature, 

General rule that bank bound, limited.— 
“But the general rule is decisive only 
when the party receiving the money has 
in no way contributed to the success of 
the fraud, or to the mistake of fact 
under which the payment was made. If 
the loss can be traced to the fault or 
negligence of either party, it shall be 
fixed upon him. In the absence of ac- 
tual fault or negligence on the part of 
the drawee, his constructive fault in not 
knowing the signature of the drawer 
and detecting the forgery, will not pre- 
clude his recovery from one who has 
received the money with knowledge of 
the forgery, or who took the check un- 
der circumstances of suspicion, without 
proper precautions, or whose conduct 
has been such as to mislead the drawee 
or to induce him to pay the check with- 
out the usual scrutiny or other precau- 
tions against mistake or fraud. 

Reasonable diligence by bank in discover- 
ing forgery and notifying—“You are {ur- 
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ther charged that if a bank accepts and 
pays a forged check drawn on it in the 
name of one of its customers, in order 
for the bank to recover back the money 
it must exercise reasonable diligence in 
the discovery of such forgery, and re- 
port the forgery to the party against 
whom it seeks to recover, within a reas- 
onable time after paying such check. 

Application of law to facts.—‘‘And soin 
this case, if you find that the plaintiff 
did accept and pay a forged check, as 
alleged, and that said check purported 
to be drawn by one of plaintiff’s cus- 
tomers, and that believing the same to 
be true and genuine, the plaintiff paid 
the amount thereof to the defendants, 
then if defendants in no way contributed 
to the success of the fraud, or to the 
mistake of fact under which the payment 
was made, the plaintiff would not be en- 
titled to recover in this case, and you 
will find for the defendants. 

“But if you should find that the de- 
fendants took the check in question 
from the stranger under circumstances 


of suspicion, without proper precautions, 


and failed to notify plaintiff of such sus- 
picious circumstances, if any; or if you 
should find that defendants’ representa- 
tions, if any, to plaintiff, or their con- 
duct, has been such as to mislead the 
plaintiff, or to induce plaintiff to pay 
the check without scrutiny or other 
precautions against mistake or fraud— 
then, if-you so find, you will find for 
plaintiff the amount of money so paid to 
defendants, with interest at 6 per cent. 
from date of such payment to the pres- 
ent time, 

Recipient must refund if position no 
worse.—‘*You are further charged that 
the law will require the party receiving 
payment of a forged check to refund 
the amount received in payment of 
uch forged check, if in so refund- 
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ing the same he will be placed in no 
worse position than he was before the 
check was accepted and paid. And so 
in this case, if you believe from the evi- 
dence that the payment of such check 
did not cause or induce Peyton & Co. 
to place themselves in a worse position 
than they were before the check was 
paid, then, if you so find, you will find 
for plaintiff, even if plaintiff might have 
been guilty of negligence in the prem- 
ises. 

“If you should find from the evidence 
that the defendants received the check 
in controversy from the stranger and in 
good faith presented the same to plain- 
tiff before the goods purchased were ac- 
tually delivered to the stranger by the 
defendants; and if you further find that 
plaintiff, by the exercise of reasonable 
care and diligence, would have discov- 
ered the forgery, but that plaintiff did 
not use such care and scrutiny as a per- 
son of ordinary prudence would have 
used under the circumstances, but paid 
said check to the defendants before the 
goods were actually delivered; and if 
you further find that thereby defenc- 
ants were placed in a worse position 
than they would have been had plaintiff 
refused to pay said check—then, if you 
so find, you will find for defendants. 

‘*You are the exclusive judges of the 
credibility of the witnesses and the 
weight of the evidence.” 

The jury having found for defendant 
the following opinion is rendered by the 
court of civil appeals affirming the judg- 
ment. 


LAW, AS ABOVE STATED, AFFIRMED, 


Expert testimony admissible—*‘Collard, 
J. Appellant bank contends that the 
court erred in admitting in evidence, 
over its objection, the testimony of two 
experts on handwriting as to the dis- 
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similarity of the signature of the forged 
check to that of the signature of W. P. 
Crownover on the genuine checks drawn 
by him, as all the checks had been of- 
fered in evidence and submitted to the 
jury tor their inspection. The testimony 
was pertinent and proper The testi- 
mony was that the signature of the 
forged instrument was very dissimilar to 
those of the genuine checks. Kennedy 
v. Upshaw, 64 Tex. 420. 

Law, as charged by trial court, correct. — 
‘‘The signature was admitted to be a 
forgery, but the question was whether 
plaintiff was negligent in failing to dis- 
cover the forgery. The charge of the 
court was the law of the case, and 
all the law of the case, clearly and 
fairly presented, on the _ issues for 
both sides, showing under what circum- 
stances, by the evidence, the plaintiff 
would be entitled to recover of defend- 
ants, and when it would not; the duties 
imposed upon both parties and the legal 
consequences of a failure to perform 
those duties. There was no error in 
the charge, and it was not error to re- 
fuse instructions asked by plaintiff. 

‘In Rouvant v. Bank, 63 Tex. 612,the 
court say: ‘A bank, in accepting and 
paying a draft drawn by a customer, is 
generally held to know the signature, 
and if a forged draft is accepted and 
paid, the bank, as a general rule, will 
not be heard to assert a mistake as to 
the signature.’ The court then point out 
certain exceptions to the general rule, 
and quoting from Bank v. Bangs, 106 
Mass. 444, say: ‘But this responsibility, 
based upon presumption alone, is decis- 
ive only when the party receiving the 
money has in no way contributed to the 
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success of the fraud, or to the mistake 
of fact under which the payment was 
made. If the loss can be traced to the 
fault or negligence of either party, it 
shall be fixed upon him.’ The opinion 
then proceeds: ‘In the absence of act- 
ual fault or negligence on the part of the 
drawee, his constructive fault in not 
knowing the signature of the drawer and 
detecting the forgery, will not preciude 
his recovery from one who has received 
the money with knowledge of the forg- 
ery, or who took the check under cir- 
cumstances of suspicion, without proper 
precautions, or whose conduct has been 
such as to mislead the drawee, or to in- 
duce him to pay the check without the 
usual scrutiny or other precautions 
against mistake or fraud.’ The court 
below followed almost the literal lang- 
uage of the foregoing opinion, and it 
was applicable to the facts. The court’s 
charge fully covered all the issues. See 
also, City Bank v. National Bank, 45 
Tex. 218; 2 Daniel Neg. Instr. secs. 
1654a, 1655, 1655a, 1656 and 1657; 2 
Morse, Banks, sec, 463. The court's 
charge presented the question of the 
good faith of defendants,as well as their 
fault or negligence in not discovering 
the fraud, and this was sufficient upon 
the subject. Bank of St. Albans v. 
Farmers & Mechanics’ Bank, 10 Vt. 141; 
Commercial & Farmers’ National Bank 
of Baltre v. First Nat. Bank of Baltre, 
jo Md. 11. 

“The jury, upon a fair presentation 
of the case to the court, returned a ver- 
dict for defendants. There was evidence 
sufficient to sustain the verdict, and we 
cannot say it was erroneous. 

Affirmed.” 
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LIQUIDATION DIVIDENDS BY NATIONAL BANKS. 


E ONLY TO HOLDER OF SHARES—RECORD OWNER NOT ENTITLED TO, UNLESS HE 
HOLDS SHARES—RULE DIFFERENT AS TO ORDINARY DIVIDENDS, 


PAYA 


sath Sav. Institution v, Sagadahoc National Bank, supreme judicial court of Maine, Feb. 1, 1897. 


Where a national bank goes into voluntary liquidation and its assets are divided up among 
its shareholders by means of liquidation dividends, such dividends are payable to the holder of the 
shares, such holding being the test of ownership, rather than the name recorded on the books as 
owner; and where the liquidators of a national bank paid a number of such dividends to the per- 
son who was recorded on the books as owner of ten shares, itis held obliged to pay the amount 
over again tothe plaintiff savings bank, to whom such record owner has assigned the shares as 


collateral security for a loan of greater amount, remaining unpaid. 

This rule as to the distribution of the corpus, differs from the ruleas to yayment of ordinary 
dividends from earnings, which go to shareholders of record at a given date. 

A national bank may, by law of the bank, create a lien upon and subject the shares of a stock- 
holder to the payment of any debt by him to the bank; but in the present case, although the stock- 
holder of record was indebted, the bank had made no such law; hence the transferee of the shares 


took a perfect title. 


Action by the Bath Savings Institution 
against the Sagadahoc Nat'l. Bank and 
others and trustee. 

The shareholders of the defendant 
bank on April «1, 1894, voted voluntary 
liquidation and appointed a committee 
with power to accomplish that result. 


The committee voted to pay liquidation 
dividend No. 1 May 1, 1894, of $4 per 


share. That and various subsequent 
similar dividends amount to $103 a 
share. To recover these dividends on 
ten shares amounting to $1,030, this ac- 
tion is brought. 

Prior to the vote of liquidation, the 
plaintiff savings bank acquired ten 
shares in defendant bank, recorded in 
the name of one Weeks, as collateral se- 
curity for a loan, and remained the hold- 
der of the same, the loan being unpaid 
and amounting to more than the liqui- 
dation dividends on the shares. 

The certificate contained the usual 
Stipulation “Transferable only on the 
books of said bank in person or by at- 
torney on the surrender of this certifi- 
cate."’ Weeks signed in blank the usual 
transfer and power of attorney printed 
on the certificate. 


The plaintiff did not present its certi- 


ficate for transfer at the defendant bank 
nor did the bank or its committee know 
of the transfer until 70 per cent. of the 
dividends had been paid to Weeks in the 
following manner: The first dividend 
in cash, and the others by indorsement 
by his consent upon his paper held by 
the bank. The bank confesses its lia— 
bility for the 33 per cent. unpaid but de- 
nies its liability for 70 per cent. paid to 
Weeks. The court in rendering judg- 
ment for the savings bank for the full 
103 per cent, 

Held: 1. Liquidation dividends of a 
national bank belong to the holder of 
the shares, whether those shares be re- 
corded upon the books of the bank or 
not, and must be paid to the holder of 
such shares on demand, The negotia- 
bility or transferable quality of the stock 
of a national bank depends upon the 
laws of the United States and is not 
governed by state laws. 

2. A national bank may, by law, sub- 
ject the shares of a stockholder to a lien 
for his indebtedness to the bank, and 
the assignee of such shares cannot pro- 
cure a transfer of the same upon the 
books of the bank until such indebted- 
ness shall have been paid. 
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3. Where there is no provision in the 
iaw of the bank (as in this case) subject- 
ing shares to the payment of a share- 
holder’s debts to the bank, a transferee 
of shares that are transferable only on 
the books of the bank by the sharehold- 
er or his attorney and a surrender of the 
certificate, takes a perfect title to the 
shares, and may assert the same by 
transferring the shares under a power for 
the purpose to himself, and require the 
bank, upon surrender of the certificate, 
to give a new one therefor, certifying 
that the shares stand recorded in hisown 
name; also, he may do this against sub- 
sequent purchasers from, or attaching 
creditors of, the assignor, or his assign- 
ees in insolvency or bankruptcy. 

4. Without the surrender of the cer- 
tificate of stock, a bank cannot issue an- 
other upona transfer made by the appar- 
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ent owner, either in person or by 
ney, that will deprive the real ow 
his shares. 

5. If the apparent owner cannot trans- 
fer shares that he has already cunveyed 
away, he cannot pro tantotransfer them 
to the bank itself by receiving liquida- 
tion dividends. The holder is not re- 
quired to give notice, for his certificate 
informs him that so long as he retains it 
the shares cannot be transferred to an- 
other, and the bank has given him this 
assurance by its own certificate, and he 
may safely rely upon it. 

6, But this rule does not apply to the 
payment of dividends that do not par- 
take of the transfer of the corpus of the 
shares, but are only a distribution of 
their increase, that may well be made 
among stockholders of record ata given 
date. 


ittor- 
er of 


RAISED CHECK. 


CHECK FOR $10 RAISED TO $500—CHECK ISSUED TO STRANGER FOR $10 CURRENCY— 
BANK PAYING RAISED CHECK LOSES AMOUNT. 


National Bank of Virginia v. Nolting, supreme court of appeals of Virginia, Feb. 4, 1897. 


Where a bank pays $500 on a check drawn for $10 and raised to $500, it cannot charge the in- 
creased amount to its customer: and the fact that the customer delivered the check to a stranger, 
to whom he was under no manner of obligation, is an act of negligence too remote to charge him 


with the loss, 


Error to circuit court of City of Rich- 
mond, 

Action by W. O. Nolting for the ben- 
efit of the Davis & Gregory Company 
against the National Bank of Virginia, 
to recover a balance alleged to be due 
on a deposit account. Judgment for 
plaintiff, affirmed. 

A stranger with whom the Davis & 
Gregory company sustained no business 
relation and was under no obligation to 
accommodate, presented himself at their 
place of business and secured from the 
cashier of the firm a check on the Na- 
tional Bank of Virginia for $10, in ex- 


change for $10 incurrency. When this 
check was presented and paid it had 
been raised to $500. 

Harrison J. Must this loss fall upon 
the bank or upon the customer? 

In their relations with depositors, 
banks are held to a rigid responsibility. 
They undertake the care and custody of 
the customer’s money for the benefit de- 
rived from its use while in their hands, 
and they are bound to pay from time to 
time, such sums as may be ordered. If, 
however, the banker unfortunately pays 
money belonging to the customer upon 
an order which is not genuine, he must 
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su ter; and to justify the payment he 
must show that the order is genuine, not 
in signature only, but in every respect. 
Hall v. Fuller, 5 Barn, & C. 750. 

The law governing in cases like this 
has been well stated as follows: *‘The 
rule requiring the bank to know the cus- 
tomer’s handwriting was always confined 
to having a knowledge of his signature. 
Neither any rule of law nor the ordin- 
ary course of business renders it a mat- 
ter of suspicion that the body of the 
check or bill is not written in the 
handwriting of the maker or drawer. 
Nevertheless, a false or fraudulent alter- 
ation in a material particular, made in 
the body of the check or bill after sig— 
nature, constitutes a forged instrument, 
just as much as the simulating the sig- 
nature itself. By such alteration the 
instrument is vitiated, even in the hands 
of a bona fide holder for value, although 
it might not be possible to discover the 
change, even by a careful scrutiny. Of 
course, it follows, as between bank and 
depositor, that a payment by the bank 
is the loss of the bank; and such is the 
unquestionable rule except in those in- 
stances wherein the negligence or laches 
of the drawer of the check has laid the 
foundation for the error of the bank, If, 
by any negligence upon his part, as by 
so carelessly writing the check as to ren- 
der it easily open to material alteration 
without leaving evident traces for de- 
tection, the customer has furnished the 
opportunity for the fraud which has de- 
ceived the bank, then he must suffer 
the just consequences of his carelessness 
by bearing the loss himself.” 
Banks, sec. 480. 

The depositor is only charged with 
the duty of ordinary care and diligence. 
The character of negligence that would 
impose the loss upon the customer is il- 
lustrated by the old case of Young v. 


Morse, 
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Grote, 4 Bing. 253, where the depositor 
going away from home, left with his 
wife several checks which he had signed 
in blank and which she was to fill up 
according to her needs. She filled up 
one for “fifty-two pounds, two shillings,” 
but she began the word “‘fifty” with a 
small letter and in the middle of ablank 
line. In writing the marginal figures, 
likewise, she left a considerable space 
between the ‘‘pound mark” and the fig- 
ures ‘‘52.” She gave the check in this 
form to her husband's clerk, to get the 
money upon it. He inserted the words 
‘‘three hundred” before the word “fifty” 
and the figure ‘‘3” before the figures 
‘*s2” and then presented it and drew 
£352 upon it. Here the check had 
been so carelessly written that the forg- 
ery was made the simplest matter in the 
world, and the court held that the loss 
must rest with the drawer. 

In the case at bar it is not pretended 
that there was any negligence in draw- 
ing the check. It is, however, insisted 
that it was negligence in the drawer to 
deliver his check to a stranger, to whom 
he was under no manner of obligation; 
that this act furnished the opportunity 
and facilitated the forgery; and that, 
consequently, the drawer must bear the 
loss. This position is not tenable. Such 
negligence does not belong to the spe- 
cies that would impose the loss upon the 
drawer of the check. To make the 
drawer liable, the negligence must be 
immediately connected with the forgery. 
The negligence here complained of, is 
too remote. This view was taken by 
the House of Lords in a case where it 
was held that leaving the seal of a cor- 
poration exposed, so as to be accessible 
to a forger, was not sufficient evidence 
of negligence to discharge a bank, where 
it had transferred stocks under a forged 
power of attorney to which the seal was 
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affixed. It was said that the negligence 
was too remote to affect the case. Bank 
v. Evans, 5 H. L. Cas. 409. 

Drawing the check in favor of the 
stranger was not the proximate cause of 
the loss. The forgery was the imme- 
diate cause, and that could have been as 
readily perpetrated by an acquaintance, 
To hold that giving a check toa strang- 
er where no business relation existed 
between the drawer and himself was 
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sufficient evidence of negligence to ex- 
cuse the bank and impose the loss upon 
the drawer, if the check was forged by 
raising it to a larger amount than it was 
given for, would be to release the banks 
from the just responsibility imposed on 
them by the law, as custodians of the 
customer's money, and expose the de- 
positor to a risk and danger that would 
greatly impair the usefulness of the bank 
as a safe place of deposit. 


N, Y. TRANSFER TAX. 


UNITED STATES 


BONDS EXCLUDED, 


In the matter uf the appraisal of the property of George B. Sherman, deceased. N. Y. Ct. of App. May 1897. 


Under the act, chap. 399, of the Laws of 1892, in relation to the taxable transfers of prop- 
erty. that part of the decedent's estate represented by United States bonds should be excluded from 


valuation in fixing the tax. 


Appeal from an order of the Appel- 
late Division, Fourth Dep’t., affirminga 
decree of the Surrogate of Erie county. 


Anprews, C, J.—This appeal is from 
an order which affirmed the decision of 
the Surrogate, which excluded from ap- 
praisal under the act, chapter 399, of 
the Laws of 1892, in relation to the 
taxable transfers of property, United 
States bonds amounting to $10,000, 
owned by the testator, a resident of the 
state, who died in 1896. The question 
presented depends upon the provisions 
of the act of 1892. 

The power of a state to tax the right 
of transfer of property by willor the right 
of succession under the intestate laws of 
the state is not an open question. It re- 
sults from the acknowledged principle 
that the right to dispose of property by 
will and of succession thereto in cases 
of intestacy is derived from and under 
the municipal law, The state which 
confers the right and prescribes the rule 
of descent or distribution, may therefore 


annex to the privilege which it confers 
such reasonable conditions to its enjoy- 
ment as it may deem expedient. There 
is no doubt that the laws for the taxing 
of inheritances or of the right of trans- 
fer by will are within the general scope 
ot legislative power. 

The special question here is whether 
the act of 1892 exempts from valuation 
for the purpose of fixing the tax imposed 
by the act that part of the estate of the 
testator represented by United States 
bonds. The form of the question above 
stated assumes that the bonds would be 
the proper subject of valuation unless 
excluded by the true construction of the 
act. If the tax imposed by the law of 
1892 is a property tax in the ordinary 
sense levied upon the property of a tes- 
tator or an intestate, it could not be sus- 
tained as a lawful exercise by the state 
of the power of taxation, so far as it af- 
fected securities of the Federal govern— 
ment. The principle that a state can- 
not, in the exercise of the power of tax- 
ation, tax obligations of the United 
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States, was established at an early day. 
But the tendency both of the federal and 
state courts has been in the direction of 
limiting the operation of this immunity 
and te uphold state statutes impos- 
ing taxation which, although operating 
indirectly upon property in government 
securities, were enacted for another pur- 
pose, and where the indirect taxation 
was merely an incident to the exercise 
by the state of an acknowledged power 
of government, Laws taxing franchises 
of corporations and providing for taxa- 
tion, measured by the value of the cor- 
porate property, including federal se- 
curities, or by income derived in part 
from investments therein, have been sus- 
tained, and illustrate the tendency to 
which we have referred, (Society v, 
Coite, 6 Wall. 594; Institution, &c, v. 
Mass., id. 631; People v. Insurance Co, 
g2 N. Y. 328, id., 119 U. S. 129). 

This court has not been called upon to 


consider the question of the power of 
the state to prescribe that, in ascertain- 
ing the value of the property of a dece- 
dent for the purpose of fixing the tax, 


under the Collateral Inheritance or 
Transfer Tax Laws, the value of Federal 
securities owned by the decedent shall 
be included. But we apprehend that 
the existence of the power cannot be de- 
nied upon reason or authority. The tax 
imposed is not, in a proper sense, a tax 
upon the property passing by will, or 
under the statutes of Descent or Distri- 
bution, It is a tax upon the right of 
transfer by will, or under the Intestate 
Law of the State. Whether these laws 
are regarded as a limitation on the right 
of a testator to dispose of property by 
will, or upon the right of devisees to take 
under a will, or the right of heirs or 
next of kin to succeed to the property of 
an intestate, is not material. The so- 
called tax is an exaction made by the 
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state in the regulation of the right of 
devolution of property of decedents, 
which is created by law, and which the 
law may restrain or regulate. Whatever 
the form of the property, the right to 
succeed to it is created by law, and if 
the property consists of government se- 
curities, the transferee derives his right 
to take them as he does his right to take 
any other property of the decedent un- 
der the laws of the state, and the state 
by these statutes makes the right sub- 
ject to the burden imposed. The ques- 
tion was answered by the Supreme Ct. 
of Pa, in Strode v. Commonwealth, (52 
Pa. St, 183) and by Judge Wallace of 
the Cir. Ct, of the U. S., in Wallace v, 
Myers (38 Fed. Rep. 184), and in both 
cases it was held that the inclusion of U, 
S. bonds in the valuation under the laws 
for the taxation of inheritances, for the 
purpose of ascertaining the tax, was a 
valid exercise of the legislative powers 
of a state, and did not constitutea tax- 
ation of Federal securities. We concur 
in the conclusions reached in these 
cases, which are amply supported by the 
authorities and reasoning upon which 
they proceed. 

We return, therefore, to the question 
originally stated, whether the act of 1892 
exempts United States bonds from val-— 
uation in fixing the tax. Unless such 
exemption is found the bonds in this case 
should have been included in the valua— 
tion. The case of Wallace v. Meyers 
(supra) was brought in the United States 
Court, and was governed by the act of 
1887 (chap. 713.) By the first section 
of that act the tax was imposed upon “all 
property” passing by will or by the 
intestate laws of the State. There was 
no limitation of this language in the 
subsequent sections of the act, and it 
was held, as we think properly, that 
United States bonds were to be valued 
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in fixing the tax. The act of 1892 con- 
tains a new provision, not found in the 
prior acts. The 22d section declares 
that the words ‘‘estate” and ‘‘property”’ 
as used in the act, ‘‘shall include all 
property or interest therein, whether 
situated within or without this State, 
over which this State has any jurisdic- 
tion for the purposes of taxation.” 

We had occasion, in the Matter of 
Whiting (150 N. Y., 27). to consider the 
application of this clause of section 22 of 
the Act of 1892 to acase of United Siates 
bonds owned by a non-resident decedent 
on deposit at the time of his death with 
other securities in the vaults of a safe 
deposit company in the City of New 
York. The objection was taken that 
they could not be included in the valu- 
ation under the Act of 1892, and this 
Court sustained the objection on the 
ground that the bonds, being property 
not subject to the taxing power of the 
State, were exempt from valuation un- 
der the definition of property in section 
22. It was probably the primary purpose 
of this definition to exclude any infer- 
ence from the generality of the words 
used in the first section of the act, that 
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the valuation to be made should include 
the real property of resident decedent's 
situated outside of the state (see In re 
Swift, 137 N. Y. 77). But the language 
extends to all property not within the 
taxing powers of the State, and Federal 
securities are plainly within the defin- 
ition. It is the jurisdiction of the State 
to subject property to taxation under its 
general taxing power, and not whether 
the jurisdiction has been exercised, which 
is the test of exemption under section 22 
of the Act of (892. Property of every 
description, passing by will or under the 
Statutes of Descents or Distributions, 
which is subject to the taxing power of 
the State, is to be valued under the act, 
irrespective of the fact whether it has or 
has not been subjected to taxation under 
existing laws (Matter of Knoedler, 140 
N. Y., 377). But we are of opinion that 
the United States bonds were properly 
excluded from the valuation of the de- 
cedent’s estate by the Surrogate by force 
of section 22 of the Act of 1892. 

The order should, therefore, be affirm - 
ed, with costs. 

All concur. 

Order affirmed. 


NOTES OF RECENT BANKING CASES. 


ARKANSAS, 

National Bank—Loan of another's money 
—As a national bank has no authority 
to loan the money of other persons, it is 
not liable for a loan made by its cashier 
for a depositor, even though the loan 
was made as the result of a conspiracy 
between president and cashier with in- 
tent to defraud the depositor—Grow v. 
Cockrill, Ark. S. C. Feb 6, 1897. 


INDIANA. 
Insolvent Bank—Stockholder's Liability 


—Action by assignee of the Commercial 
Bank of Oxford, Indiana, against a 
stockholder. Judgment for defendant. 
Held: 1. In the absence of statutory au- 
thority, an assignee for the benefit of 
creditors cannot sue to enforce the 
double liability of the stockholders for 
the bank’s debts. 

2. The double liability of the stock- 
holders of a bank is not a ‘‘right’’ or 
“credit” of the bank which the statute 
(R. S. 1894 sec. 2908) authorizes the as- 
signee to collect, but is enforceable only 
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py the creditors.—Runner v. Dwiggins 
indiana supreme court, March 11, 1897. 


Alteration of Note—Addition of ‘‘Guar- 
cian"’— Transfer without indorsement—t. 
The words ‘‘Guardian of P” written 
after the name of a payee in a note, are 
merely words of personal description, 
not changing the legal effect; hence 
their addition after the note was signed 
was not a material alteration affecting 
the validity of the note, 

2. The transfer by a guardian by deliv- 
ery, without indorsement, of a note pay- 
able to himself, to the heirs of his ward 
after the latter’s death, as part of the 
ward's estate,enables such heirs to main- 
tain an action thereon, where they make 
the payeea party and he disclaims any in- 
terest. —Casto v. Evinger, Appeli. court 
of Ind. Mch. 30, 1897. 


KANSAS. 


Assignment indorsed on note—1. A con- 
tract indorsed on the back of a note as 
follows: ‘‘For valued received, the State 
Savings Association hereby assigns this 
bond to Henry Fox, or order, and guar- 
anties—First, the principal payment 
of the coupons hereto attached; second, 
the collection of the principal of the 
within bond. In witness whereof the 
State Savings association has signed and 
delivered these presents, by its vice presi- 
dent this 31st day of May, 1896. W. F. 
Tompkins,.”—is an assignment of the 
cause of action in said note expressed and 
is not anindorsement within the meaning 
of the commercial law. 

2, The payment of such note and the 
mortgage to the original payee, without 
notice of such assignment, is a good de- 
fense to an action thereon by the assignee 
—Fox v. Cipra, Court of Appeals of 
Kansas N. D. C. D, March 22, 1897. 
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Assignment of Note—Construction— 
Taxes paid by mortgagee—1, A writing 
upon the back of a negotiable promissory 
note, in terms assigning the instrument, 
in which the assignor guaranties “the 
collection of the principal sum within 
two years after maturity” and reserves 
the right ‘‘to repurchase the same” at 
any time either before or after maturity, 
and, by express terms, makes the right 
to exercise this option ‘‘to repurchase”’a 
condition precedent to fix the liability of 
the assignor, is an instrument, and not 
acommercial indorsement. 

2. The mortgagee paid the taxes and 
took an assignment of tax sale certificates 
and afterwards claimed a judgment for 
the amount paid for tax, under par. 7003, 
Gen. St. 1889, Held, he could only re- 
cover 12 per cent.—Merchants Savings 
Bank of Providence v. Moore, Court of 
Appeals Kansas N.D. C. D. March 22, 
1897. 


Discount— Deposit of proceeds to be dis- 
bursed upon contingency—The discounting 
of commercia! paper by a bank and the 
receipt of the proceeds on deposit to dis- 
burse to a certain person when a certain 
service is performed, are included within 
the powers of a bank, and are incidental 
to the ordinary banking business, and 
such power may be exercised by the 
cashier or managing officer of the bank— 
Kansas Nat. Bank v, Quinton, Kansas 
S. C. March 6, 1897. 


Non-negotiable note—1. A note contain— 
ing this provision: “And if default be 
made in the payment of any interest 
note, or any portion thereof, after the 
same becomes due and payable, then 
said principal note shall, at the option 
of the legal holder thereof, become at 
once due and payable, without further 
notice, and be collectible as stipulated 





272 


in the mortgage to secure this,”—is not 
negotiable paper. 

2, The following assignment renders a 
note non-negotiable: ‘‘For value receiv- 
ed, I hereby assign and transfer the 
within bond and coupons thereto annex- 
ed, together with all my interest in, and 
rights under, the mortgage securing the 
same, to A. D. Warren, without recourse, 
James H. Tallman.” 

3. Where anonnegotiable note secured 
by mortgage is paid by the maker to the 
payee or his agent, without notice of its 
assignment, said payment is a good de- 
fense to asuit to foreclose said mort- 
gage—Warren v. Gruwell, Court of App. 
of Kansas N. D, W. D. 


NEW HAMPSHIRE, 

Insolvent National Bank—Assessment on 
shares owned by another national bank .—t. 
A national bank which has purchased 
from a third party shares of stock inan 
other national bank as an investment, 
and which appears on the books of the 
latter bank as a stockholder, is estopped 
after the latter’s failure, to deny liability 
to an assessment on the stock on the 
ground that its purchase thereof was 
ultra vires. 

2, The liability of a shareholder in a 
national bank to an assessment on his 
shares is not a contractual liability 
flowing from his acquisition of the 
shares, but a liability which arises by 
force of the statute authorizing the as- 
sessment—First Nat. Bk. of Concord 
v. Hawkins, U. S. Cir. Court, March 5, 


1897. 


SOUTH DAKOTA, 

‘*Bankable Paper” defined—Collateral 
Securitv.—1. The phrase ‘‘bankable pa- 
per” as used ina contract providing that 
notes to be given, due in 6, 12 and 18 
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months respectively, and drawing 7 per 
cent. interest,should be bankable paper, 
means not discountable paper necessar- 
ily, but paper of such high credit that, if 
the time of payment was reasonable and 
the banks had loanable funds, it could 
be discounted. 

2. Notes of a third person are ‘‘col- 
lateral security” within Comp. Laws, § 
5468, providing that no person is entitled 
to a mechanic’s lien who takes collateral 
security in the same contract—Allis v. 
Madison Co. S. C. March 17, 1897. 


Chattel Mortgage— Removal to another 
state—A chattel mortgagee in Illinois 
who permits the mortgagor to take the 
chattels into another state, on an agree- 
ment that a duplicate mortgage should 
be executed and filed in such other state 
when the chattels arrive there, and fails 
to file the first mortgage in Illinois until 
the chattels are removed, whereby it 
does not become constructive notice 
(Rev. St. Ill. c. 95, sec. 4) thereby 
waives his priority as against one who 
in good faith takes a mortgage on the 
chattels in such other state, the dupli- 
cate mortgage not having been exe- 
cuted.—Carroll v. Nisbet, S. Dak, S. C. 
March 17, 1897. 

TENNESSEE. 

Insolvent national bank—Liability of 
shareholder transferring stock—1. It is not 
necessary, in order to hold liable for an 
assessment upon the shareholders of an 
insolvent national bank one whv has 
transferred his stock to an irresponsible 
person, to show that the transferor had 
actual knowledge of the insolvency of 
bank at time of transfer, but it is suffi- 
cient if he had good grounds to appre- 
hend its failure, and made the transfer 
with intent to relieve himself from indi- 
vidual liability. 





LEGAL DECISIONS, 


2. Upon the trial of suit to collect as- 
sessment, a letter written by defendant 
to the bank examiner in reply to an in- 
quiry about the bank, in which defend- 
ant admits his transfer of his stock when 
the bank was embarrassed, is nota priv- 
ileged communication, though the bank 
examiner’s letter, to which it is a reply, 
is marked ‘‘confidential.”—Cox v. Mon- 
tague, U.S. cir. ct of app., 6th circuit, 
Feb. 2, 1897. 
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WISCONSIN. 


Authority of bank officers—Where the 
directors of a bank authorized the pres- 
ident, cashier, and two of the directors 
as a committee to purchase certain land 
at a fixed price, the president and cash- 
ier had no authority to authorize a third 
person to buy the land at an increased 
price, so as to bind the bank to pay such 
person a commission therefor.—Bryant 
v. Bank of Commerce, Wis. S. C. Mch. 


TAXATION OF BANKS IN RICHMOND, VA. 


Some interesting points in Virgiaia 
bank tax law are passed upon by the 
supreme court of appeals of that state 
in deciding the action brought by the 
Union Bank of Richmond against the 
City of Richmond to recover back taxes 
paid by the bank to the city. 

The bank paid to the city, under pro- 
test, $6,153, which the city claimed asa 
legal tax upon 4,395 shares of the bank's 
capital, assessed at the market value of 
$100 per share, making an aggregate as- 
sessment on the shares of $439,500. 

The claim made was that both the as- 
sessment ard collection of this tax was 
illegal, because the value of the shares 
of stock was constituted, to the extent 
of $319,021, of property upon which the 
tax had already been paid to the city,or 
was exempt from taxation; that the or- 
dinance under which the tax was col- 
lected was repugnant tothe constitution 
of the state, and that so muchof thetax 
as was based upon the $319,021, te wit, 
$4,666,209, was illegally exacted from the 
bank. This last named amount is what 
the bank sought to recover. 

The court, considering the question 
whether that amount of the tax was il- 
legally assessed and collected, because 
to that extent it was imposed upon $3109,- 


o21 of the bank’s capital that ought to 
have been deducted from the market 
value of the shares before the assessment 
was made, finds the answer in the fact 
that the tax was not imposed upon the 
capital of the bank, but upon the shares 
of stock issued by the bank, and hence 
decides that the bank has no right to 
deduct its capital from the stockholders’ 
capital in order to ascertain what the 
stockholders must pay taxes upon, 

Reviewing the law governing the sub- 
ject, the court points out that the char- 
ter of the City of Richmond confers the 
general power of taxation, except only 
as it may be limited by the laws of the 
state and of the United States, and that 
the ordinance providing for this tax upon 
the shares of bank stock is in conformity 
with the state statute, which provides 
for an assessment in similar cases for 
state purposes, 

The statute of Virginia (Acts 1883 84 
p. 568, sec. 17) expressly provides that 
no tax shall be assessed upon the capi- 
tal of any bank or banking association 
organized under the authority of the 
state, but that the stockholders in such 
banks or banking association shall be 
assessed and taxed on the market value 
of their shares of stock therein at the 
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same rate as is assessed upon other mon- 
eyed capital in the hands of individuals 
residing in the state, and it requires each 
of such banks or banking associations to 
pay into the treasury of the state the 
tax imposed upon such shares. 

The bank contended that the tax im- 
posed was, in effect, a tax upon thecap- 
ital of the bank, The court points to 
the numerous decisions of the supreme 
court of the United States adverse to the 
view that a tax upon shareholders is a 
tax upon the capital; and also holds the 
position untenable that because the law 
requires this tax on the shares of stock- 
holders to be paid by the officers of the 
bank, it is therefore to be deemed a tax 
on the capital of the bank. The record 
showing that the tax assessed by the 
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city was upon the shares and not upon 
the capital, the court finds no ground 
for the contention that any part of the 
bank's capital should have been deduct- 
ed from the aggregate market value of 
the shares, 

Another question considered by the 
court grew out of the fact that the as- 
sessment embraced 2,018 shares owned 
by persons who did not, at the time of 
the assessment or at the time of the 
payment of the tax, reside in the city of 
Richmond, the claim being made that 
their stock could not be legally taxed by 
the city. The court points out that un- 
der the statute, the situs of bank stock 
for the purposes of taxation is where the 
bank is located, and decides that it is 
im material where the stockholder resides. 





MUNICIPAL CORPORATION DECISIONS. 


ScHooL District Bonps—RFciraLs—Estop- 
pEL—An incorporated school district having is- 
sued bonds reciting that they were issued pur- 
suant to authority conferred by a vote of the 
people at an election held for that purpose as 
required by law, the corporation is estopped, as 
against a bona fide holder before maturity,from 
claiming that an election was not held as recit- 
ed in the bonds, and that the board of directors 
failed to pass such resolutions, or take such 
other steps, as may have been required to make 
the bonds valid. Anderson v. Independent 
School District of Angus, U. S. circuit court S. 
D. Iowa, C. D. Feb. 10, 1897. 


City Bonps—SIGNATURE—NEGOTIABILITY, 3. 
In the absence of any mandatory requirement, 
by statute or otherwise, as to the manner in 
which bonds issued by a city shall be signed, 
such bonds may be signed by any officers of the 
city whom its governing board designates there- 
for; and upon demurrer to a complaint setting 
up bonds which recite that the city has caused 
the bonds to be signed by certain officers, who 
have in fact signed them, the city cannot urge 
that they are not its bonds because signed by 
such officers without its authority. 

2. Under Sec. 500 of the Code of Iowa, pro- 


viding that loans may be negotiated by any mu- 
nicipal corporation in anticipation of the rev- 
enues thereof, as construed by the supreme 
court of the state, bonds issued by a municipal 
corporation pursuant to said statute may be ne- 
gotiable in form.—German Ins. Co. v. City of 
Manning, U.S. Circuit Court, S. D. Iowa, C. 
D. Feb. 16, 1897. 


ELECTION oF CiTy Orricers—Under a city char- 
ter providing that the majority of the board of 
councilmen should constitute a quorum, and a 
rule of the council thata majority of the quorum 
elected and voting should be necessary to choose 
an officer elected by the board, a quorum of the 
members elected must vote, anda majority of 
that quorum could elect when such quorum was 
voting.—Collopy v. Cloherty, Court of Appeals 
of Kentucky. 


INJUNCTION BY TAXPAYER—A resident tax- 
payer may restrain an illegal expenditure of 
money by a municipality. Failure of a tax- 
payer to object to an illegal expenditure of 
money held not to estop him from restraining a 
subsequent expenditure for the same purpose. 
Savidge v. Village of Spring Lake, Mich. Su- 
preme Court. 
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FORGERY OF CHECK BY USE OF RUBBER STAMP SIGNATURE 
OF DEPOSITOR. 


A unique case of especial interest to paying tellers. 


Ifa man has his ordinary signature, 
which he is accustomed to affix to checks 
on his banker, made into arubber stamp 
and a forger manages to obtain posses— 
sion of the stamp and by its means signs 
the depositor’s name to a check, in suf- 
ficient similitude to the genuine signa- 
ture to deceive the bank and cause the 
check to be paid, is the bank or the de- 
positor the one to lose by means of this 
deception? 

The ordinary rule, as is well known, 
is that a bank is bound to know the sig- 
natures of its depositors and cannot 
charge to a depositor’s account money 
paid on a check to which his name has 
been forged. But this rule has always 
heretofore been applied to cases of out 
and out pen forgery of the depositor’s 
signature and its justice has not until re- 
cently been tested by a situation of fact 
where the forger has been aided by a 
rubber stamp reproduction of the gen- 
uine signature of the customer. 

The novel and interesting question 
above suggested has now been grappled 
with by the courts in Philadelphia* 
in a contest between bank and depositor 
as to which should bear the loss grow- 
ing out of the bank's payment of money 
on a check, forged by means of a rubber 
stamp signature of the depositor, The 
solution would seem to be this: 

That a man has a right to have a rub- 
ber stamp made which is a substantial 
fac-simile of his signature, and if he 
guards the stamp from improper use 
with the care of an ordinarily prudent 


Robb v. Pennsylvania Co. etc. Superior Court of 
Philadelphia, 1897. 


man, and notwithstanding such care, it 
is stolen and used to forge his signature 
to a check which his bank is deceived in- 
to paying, the bank and not the depos- 
itor, will lose. But if the depositor has 
been negligent in caring forsuch stamp, 
and his carelessness affords the opportu- 
nity for the forgery, and the bank pays 
upon what is apparentiy his genuine 
signature, the depositor will lose; the 
question of the depositors’s exercise of 
ordinary care, or of his negligence, in 
any such case being left to the jury. 

As the case in which the above ques- 
tion has been considered and determined 
is the first of its kind so far as we are 
aware, bankers will doubtless be interest- 
ed in a statement of its facts and the 
theory of the law upon which it has been 
decided. The facts were substantially 
these: 

A depositor in the Pennsylvania Com- 
pany for Insurance of Lives and Grant- 
ing Annuities, who was president of a 
corporation, had occasion to send out a 
number of invitations to a banquet and 
to save the labor of writing his name so 
often, had a rubber stamp made, a sub- 
statial fac simile of his signature as used 
on his bank checks, which however was 
not an exact counterpart of it, Hekept 
the rubber stamp in a compartment in- 
side of a fire proof safe in his private 
office. This compartment was locked 
and the key put in a drawer of the safe, 
covered up with papers. The drawer 
was then locked and its key put in an- 
other locked drawer of the safe. The 
safe was then locked and its key put in 
a box, which in turn was put inside of 
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another box, and this latter was kepton 
the top of another safe. 

It appeared that a sixteen-year old 
office boy who had been in the employ 
of the depositor for about nine months 
and who had never given occasion to 
doubt his honesty, had observed this 
process of guarding the stamp and by 
reversing it, had obtained possession of 
the rubber stamp, by the use of which 
he succeeded in signing two checks, 
each for $300, one dated twenty days 
later than the other, which checks the 
bank paid and deducted from its depos- 
itor’s balance. 

Upoa discovery of the forgery, the 
usual law suit followed, the depositor 
suing for the recovery of his balance 
without deduction of the forged checks, 
the bank claiming the right to charge 
the checks to its depositor’s account. 

Concerning the manner in which the 
forgery was accomplished, an expert, 
testifying at the instance of the depos- 
itor, expressed the ‘‘opinion that the 
signatures were made by the aid of 
the rubber stamp, either by stamping 
through carbon paper to make the basis 
or by stamping on transparent paper 
and making a tracing.” 

The view of the law governing the 
question of responsibility between bank 
and depositor taken by the trial judge, 
is shown in the following extract from 
his charge to the jury: 


‘TI can conceive in this particular case 
that if the plaintiff had had a stamp 
made, which was practically a duplicate 
of his own signature—one which when 
impressed upon paper would produce a 
signature which to the paying teller of 
a banking institution would seem to be 
his own signature—and left that lying 
around in his office where the office boy 
or any clerk or bookkeeper could use ir, 
and that could be shown to the satisfac- 
tion of a jury, that it would be quite 
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natural to say, in that case, that the 
man’s own carelessness had afforded an 
opportunity for imposition and that he 
ought not be permitted to recover where 
an innocent payment was made upon 
the faith that the signature was a genu- 
ine one. That, however, is perhaps a 
different case from the present. Sup- 
posing you believed that this plaintiff 
put this stamp inside a small safe, which 
was inclosed in a larger one, locked the 
door of the small safe, put the key away 
in a drawer in that safe, and then took 
the key to that drawer and hid it some 
where else in the safe, then locked the 
safe and put the key of the safe away 
in a box which was on top of another 
one, and as he says nobody in the office 
but himself or his son had access to 
either safe, would you or would you not 
say that a man doing those things, try- 
ing to protect himself so well as he did 
in such case, was guilty of such careless- 
ness as to involve himself, as matter of 
fairness between man and man, in re- 
sponsibility for the conduct of somebody 
who surreptitiously found his way, not- 
withstanding all those guards, into the 
safe, and got hold of the means of per- 
petrating what you may call, and what 
has been called in this case, forgery? 
““Now, that is a question for you to 
settle; if you think that the plaintiff 
was careless in so doing, that he was 
negligent, that he was doing what he 
ought to have presumed would open the 
door to something like what was done 
in this case; if there was fraud perpe- 
trated in the manner described, then 
you ought to find against him on that 
ground. But if on the other hand, you 
think that his conduct was businesslike, 
that it was natural, that there was no 
such negligence in it, then you ought 
not to find against him on that ground.” 


The view of the law taken by thetrial 
judge, we see, is that if the depositor 
is negligent in the care and keeping of 
his rubber-stamp signature and as a re- 
sult the bank is misled into paying 4 
forged check, bearing seemingly his 
genuine signature, the depositor’s neg- 
ligence will enable the bank to charge 
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him with the payment; but if the depos- 
itor has not been negligent, the general 
rule that money paid on a forged signa- 
ture cannot be charged to the depositor, 
will operate. In the present case, the 
jury considered that there had been no 
negligence on the part of the depositor, 
and they accordingly brought in a ver- 
dict in his favor, against the bank. 

The bank thereupon appealed the 
case to the Superior Court, from whose 
opinion, affirming the judgment, we 
quote the following extracts: 


‘Upon this evidence a novel and in- 
teresting question is raised, The de- 
fendant bank’s proposition is that if a 
depositor without the knowledge of his 
bank, has arubber stamp made which 
is a substantial fac simile of his bank 
signature, he cannot hold the bank re- 
sponsible for a loss which occurs by 
reason of the unauthorized signing by a 
third person of the depositor’s signature 
to a check by means of the stamp. 

“It will be observed that this propos- 
ition assumes that the depositor is re- 
sponsible for the loss although there is 
no negligence on his part in the manner 
of keeping the stamp. If he keep it as 
securely as possible, if, for example, he 
should keep it securely locked in the 
best modern safe, to which no other 
person has access, and a burglar should 
break into the safe and use the stamp to 
affix the depositor’s signature toa check, 
and the bank dishonored the check, the 
loss would fall on the depositor. This 
is not an extreme statement of the de- 
fendant’s position. 

‘*But it isnot unlawful for a man to 
have arubber stamp by which a fac- 
simile of his written signature may be 
affixed to papers. Nor is it so extraor- 
dinary a thing as to warrant a bank in 
presuming, without inquiry, that a de- 
positor will not possess nor use such a 
stamp for any purpose. 

“If the owner place it in the hands of 
a third person for the purpose of affixing 
the signature to certain papers and he, 
without authority, use it to forge the 
signature of the owner, to checks, it 


might well be argued that the bank hon- 
oring the checks should not be responsi- 
ble for the loss. In such a case there 
might be propriety in applying the 
maxim that where one of two innocent 
persons must suffer, he should suffer 
who by his own acts occasioned the con- 
fidence and the loss. In the case sup- 
posed the loss would be traceable to the 
act of the owner of the stamp in the 
selection of the agent to use it. 

‘*In the case in hand it was traceable 
proximately tothe criminal act of a third 
person in the use of the stamp, and more 
remotely to his tortious, if not criminal 
act, in possessing himself of it against 
the will of the owner. 

‘‘In the former case there would be an 
element of negligence in the care of the 
stamp while in the case in hand (looking 
at it from the present standpoint,) there 
isecns. © * © 

We are referred to the decisions rela- 
tive to the alteration of negotiable in- 
struments by filling up blanks left by 
the maker. Bnt in these cases there is 
an element of either negligence or of 
agency. It is a well settled principle 
in the law of negotiable securities that 
if the maker of a bill or note or check 
issue it in such a condition that it may 
be easily altered without detection he is 
liable to a bona fide holder who takes it 
in the usual course of business before 
maturity. According to these decisions 
the question is not, whether the maker 
so drew the paper as to makeit possible 
to alter it without detection, but whether 
he used ordinary care and precaution. 

* * * 

‘‘The rule that where one of two inno- 
cent parties must suffer loss, that party 
who did the act which was the occasion of 
the loss ought to bear it, is often misap- 
plied to cases where the two persons are 
not equally without fault, but where one 
owes aduty to the other to do, or to 
refrain from doing, a particular thing, 
and has failed in the performance of that 
duty. Buta man’s responsibility even 
for his negligence and that of his ser- 
vants, must end somewhere. * * * 

“‘To apply the maxim invoked here, 
without regard to the question whether 
the act was the remote or proximate 
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cause of the injury, would establish a 
degree of responsibility quite beyord 
any legal limitations which have yet been 
declared. This would bea striking il- 
lustration of the danger of carrying an 
admittedly correct principle too far. 

‘*A bank is bound to know the signa- 
ture of its depositor, and if it pays out 
money on a forged check it cannot 
charge the depositor with the amount 
but as against him must bear the loss. 
It may be conceded that the relation of 
the depositor to the bank implies a duty 
on his part to subject it to no extraordi- 
nary risks in regard to payment of his 
checks which he may avoid by the ex- 
ercise of ordinary care and prudence. 
But we cannot assent to the proposition 
that it is negligence per se for him to 
have in his possession a harmless and 
useful thing, and one lawful for him to 
have, but which, in the hands of a thief 
breaking into his house or his safe,may 
be used to forge his signature, 

“If he commits the use of it to an 
agent, selected by himself, or leave it in 
such place as to invite the use of it for 
illegitimate purposes, there would be 
plausibility in the contention that he 
should be deemed to contemplate such 
use as one of the natural and probable 
consequences of his act. 

‘*‘But where he has used due care in 
securing it against unlawful use by 
others, it cannot be said that his mere 
possession of the thing was the proxi- 
mate cause of the mispayment of the 
money to one who unlawfully possessed 
himself of it, and used it to commit a 
forgery. * * * 

**We cannot hold the owner of a rub- 
ber stamp up to the same standard of 
responsibility as the owner of a vicious 
animal; in other words, hold that he is 
bound to keep the stamp at all hazards 
where a trespasser or thief cannot poss— 
ibly get possession of it and useit, This 
is not the standard of his responsibility 
to the bank in which he is a depositor 
or to the public. Heis not an insurer 
against its unlawful use. but it may be 
conceded that he is responsible for the 
consequences of his negligence in keep- 
ing it. Heis bound to exercise the care 
of an ordinarily prudent man.” 
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The above quotations show the view 
of the law taken by the Superior Court 
governing responsibility of bank and de- 
positor, where the latter’s rubber stamp 
is used to forge his signature to a check 
paid by the bank. The bank must lose 
the money, unless the depositor has been 
negligent in keeping the stamp. If he 
commits the use of it to an agent select- 
ed by himself, or leaves it laying around 
accessible to those who may misuse it, 
and it is used to commit a forgery which 
is so like the genuine signature as to 
readily mislead the bank, he will be the 
loser; but if he is ordinarily careful in 
keeping the stamp, and it is then used 
to commit forgery and deceives the 
bank, the latter must bear the loss. 

We do not understand that the rubber 
stamp in the present case was used by 
the depositor to sign checks; if it had 
been, there would be more ground to 
hold him liable. But asit is, the pay- 
ing tellers of banks, whose discernment 
of depositors’ hieroglyphics is usually so 
keen and correct, may solace themselves 
with the reflection that when they oc- 
casionally pay on a forgery of the signa. 
ture of a customer, there may now be a 
chance for charging him with the am- 
ount, provided the forgery has been 
made by means of a rubber stamp sig- 
nature which the customer has had made 
for his own use and carelessly left laying 
around his office. But if the customer 
has kept the stamp locked up in his safe, 
or if the forger has himself had a rubber 
stamp made from the customer's written 
signature, and used this as the basis of 
the forgery, there is then no more hope 
of escaping the consequences of that 
iron rule **The bank is bound to know 
its customer’s signature and cannot 
charge him with money paid on a forg- 
ery thereof,’ than in the case of forgerv 
by means of pen alone. 
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A SLIGHT MISCONCEPTION. 


The danger of a paying agent acting also as purchasing agent. 


A water company in a Western city, desirous 
of raising money, followed the usual course in 
such cases, executing bonds to the extent of 
$40,000 secured by mortgage ‘upon its plant 
and property, to a trust company in the City of 
New York, the coupons for the interest thereon 
being made payable at the office of the trust 
company. Underthe terms of the mortgage, 
the coupons were a lien, prior to the principal 
of the bonds, 

A firm of private bankers in New York city 
whom we will call V & Co. were largely instru- 
mental in marketing these bonds. 

When the time arrived for the payment of the 
first interest coupons, the water company re- 
mitted to the trust company at New York, a 
sum of money for that purpose, which, how- 
ever, Was not sufficient to pay them all. V & 
Co. who had marketed the bonds were natural- 
ly anxious that the coupons should be paid 
when due, and that there should be no public 
default under the mortgage. Consequently Mr. 
V called upon the trust company and the fol- 
lowing substantially represents the conversa- 
tion which ensued: 

Mr. V. Have you received sufficient funds 
from the water company to pay the coupons 
falling due to day? 

Trust Officer. We have received a certain 
amount, but it is not sufficient to pay all. The 
water company have informed us,however, that 
they will send the balance later on. 

Mr. V. Will not your company make the 
necessary advancements to pay the coupons as 
they are presented and rely upon the provisions 
of the mortgage to protect you? 

Trust Officer. We cannot do that. 

Mr. V, Well, I do not want to see a detault, 


and while I am unwilling toadvance any money 
to the water company to pay the balance of the 
coupons, my firm will buy as many of the cou- 
pons falling due to-day as your trust company 
does not have money to pay for, after the funds 
you have in hand, are exhausted; and I would 
suggest that you inform all parties presenting 
such coupons that if they will present them at 
the office of Messre. V & Co., Street, 
they can receive the money on them. 

Trust Officer. Very well; but I think it 
would be better for the trust company to buy 
the coupons for the account of V & Co., and 
when purchased by them to then deliver the 
coupons to V & Co., and obtain their check for 


the purchase price. 

Mr. V. Allright, that arrangement will be 
satisfactory. 

Now, Mr. V's idea was that it would be per- 
fectly safe to purchase these coupons, which 
were a first lien upon the property, and thus 
protect the credit of the water company. And 
it would have been safe, had Mr. V’s original 
suggestion been carried out, and the coupons 
unprovided for been presented by the holdersat 
the office of V & Co. and there turned over by 
way of purchase and sale. But not so, the man- 
ner of acquiring the coupons as finally arranged; 
and in the above colloquy there is indicated a 
misconception on the part of Mr, V, as well as 
the trust officer, of the legal effect resulting from 
the attempted purchase of these coupons by the 
paying agent, rather than by V& Co. This is 
shown by the sequel. 

The trust company paid all the coupons as 
presented and turned over to V & Co., 93, 
the number which the funds it had received 
had failed to satisfy, for which it received the 
money from V & Co, Both the trust company 
and V & Co. supposed that this transaction con- 
stituted a PURCHASE of these 93 coupons by V & 
Co, entitling them to the rights of holders, 
among which was priority of payment ahead of 
the bonds. Butlater, when the trust company 
brought an action to foreclose the mortgage,and 
the holders of these coupons to whom V & Co. 
had sold them, intervened, and sought to en- 
force them as a prior claim upon the property, 
the court to their surprise, held that neither V 
& Co. or their transferees were purchasers en- 
titled to priority, but that as to the bondholders, 
the coupons must be regarded as having been 
PAID. The original holders of these coupons, 


when presented at the office of the trust com- 
pany, had received the money on them, and had 
had no notice, actual or constructive, that the 
apparent payment was not an actual one. Under 
these circumstances, the coupons as to them, 
were held to have been paid, not purchased. 
The transaction thus outlined would indicate 
that a paying agent is not always a safe pur- 
chasing agent, and it is useful in showing how 
easy it is to misconceive the law in making 
financial arrangements. The decision in which 
the above poiuts were involved is rendered by 
the U. S. Circuit Court, S. D. lowa, in the case 
of Farmers’ Loan & Trust Co. v. Iowa Water 
Co., cecided in February of the present year. 
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AN EXECUTOR’S 


A case of interest to stockbrokers* 
has recently been decided by the N. Y. 
Supreme Ct.,appellate division, sitting in 
New York city, involving an attempt by 
the representatives of an estate to re- 
cover from a firm of brokers, money 
paid as margins by aspeculator, signing 
his checks as “executor,” on the ground 
that the money belonged to the estate; 
and while the result did not prove 
disastrous to the brokers, it not being 
proven that the margins they had re- 
ceived were trust moneys; the case 
serves at all events to emphasize the 
ever present danger which is connected 
with any transaction wherein a party 
pays his individual debt or obligation 
with a check signed by him in any rep- 
resentative capacity. Years afterward, 
the fact may turn out that the money 
was not his, but belonged to some one 
else, and the recipient be compelled to 
refund. Hence, not only stockbrokers, 
but bankers, and in fact all holding the 
position of creditor, should be careful 
about receiving payment of ‘‘individual” 
debts with ‘‘representative’’ checks. 

The facts in the present case were 
these: One William F. Croft called on 
the defendants who were New York 
brokers, and requested them to purchase 
stocks for him, tendering as margin a 
check for $1,000 drawn on the Mt. Mor- 
ris Bank of New York city, and signed 
by him as ‘‘executor.” Upon being 
asked why he signed the check as ‘‘ex- 
ecutor,’’ he said he had failed in busi- 
ness and had had some trouble with his 


creditors, and that he had opened an ac- 
count in the bank in that way to protect 





Mittnacht Adm. of Croft v. Bache, N. Y. supreme 
court App. Div. Fi:st Dept. April 1897. 


SPECULATIONS 


his money against any attachment; that 
he was not executorof anyestate. The 
Mt. Morris Bank was communicated 
with by telephone and they replied that 
the check was good; and the cashier 
stated that he didn’t know that Croft 
was executor for any one; that there 
was no record of it at the bank. Not 
only did the stockbrokers take this pre- 
caution, but they also took the trouble 
to have their attorney, a little later, look 
in the New York Surrogates office to as- 
certain for whom if any one Croft was 
executor, but nothing was found in that 
office. 

In fact, a will, under which Croft was 
executor, had been proved in Westches- 
ter county and was recorded in the Sur- 
rogate’s office in that county. This will 
was made by Croft's wife and gave all 
her property, after payment of debts, 
to the executor in trust, the income to 
be used for the benefit of her son during 
life; then for the benefit of the executor 
during his life; the remainder, to the 
issue of the son absolutely; and making 
other dispositions in specified contingen- 
cies. The executor was given power to 
mortgage, lease, sell and convey the 
real estate, etc. 

Altogether $4,200 was paid by Croft 
to the stockbrokers on such ‘‘executor” 
checks as margins, which were all wiped 
out, the business proving disastrous. 
Thereupon we see this estimable gentle- 
man bringing suit as executor and 
trustee of his deceased wife's estate to 
recover these “‘moneys of the estate 
had and received by the defendants;” 
which suit, he not surviving, is continued 
by his administrator. 

The trial court having rendered a 
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judgment in favor of the plaintiff 
the stockbrokers appealed. The decis- 
ion of the Appellate division which re- 
verses the judgment, is in brief that the 
plaintiff failed to prove the necessary 
facts to show that the moneys received 
by the stockbrokers were trust moneys 
belonging to the estate represented by 
plaintiff. It says: 

‘‘No presumption can be indulged 
that the money in the bank against 
which the checks were drawn was the 
money of his wife's estate by reason of 
the account with the bank being in Mr. 
Croft’s name as executor. For all that 
appeared from the form of the account 
Mr. Croft may have been executor and 
the money belonged to some otherestate,” 

At the time that the return of the 
money was demanded by Croft, as ex- 
ecutor,one of defendant’s firm had made 
an affidavit for the District Attorney stat- 
ing that he understood the money be- 
longed to the estate of Mr. Croft’s de- 
ceased wife, because Mr. Croft so stated 
in his demand made just before. This 
affidavit was produced and offered as 
evidence, plaintiff claiming that it am- 
ounted to an admission of the fact that 
the moneys belonged to the estate of 
Mrs. Croft. This affidavit is held in- 
sufficient to prove such fact or to con- 
stitute an admission thereof; hence, the 
evidence failing to prove that the mon- 
eys received by the stockbrokers be- 
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longed to such estate, the judgment is 
reversed and a new trial ordered, 

While, as seen, the stockbrokers in 
this case have been successful, so far, in 
not having to refund the margins re- 
ceived on checks signed as ‘‘executor,” 
the facts of the case nevertheless well 
illustrate the danger of taking money 
by means of such checks. Suppose it 
had been proved that this money in the 
Mt. Morris Bank represented the pro- 
ceeds of sales of property belonging to 
the estate of Mrs. Croft? The result 
would then have been different, and not- 
withstanding their care in making in- 
quiry as to the existence of an estate, 
the stockbrokers would have become 
liable to refund. 

The lesson to be learned from this 
case, therefore, and it would seem ap- 
plicable to most any kind of business, is 
this; where a check is tendered in pay- 
ment of a debt or obligation of an indi- 
vidual, the creditor should accept only 
that individual’s straight check, and if 
the debtor tenders a check signed as ex- 
ecutor, agent, trustee or the like, it 
should be refused. For should the lat- 
ter be accepted, facts entirely beyond 
the power of the creditor to know or 
verify may come to light, years later, 
which will show that the money received 
was trust money, belonging to some one 
else, and which the creditor may then 
be compelled to refund, 


BOOK NOTICE. 


Corporation Finance. By Thomas L. Greene, 
Auditor of the Manhattan Trust Co. G. P. 
Putnam's Sons, N. Y, 1897. 

This is a study of the principles and methods 
of the management of the finances of corpora- 
tions in the United States; with special refer- 
ence to the valuation of corporation securities, 
and will be found serviceable to the large class 
who have to do with the organization and ad- 
ministration of corporate enterprises, especially 


so, as itis written by one who is a practical 
worker in the field ot corporation management, 
The work is divided into eight chapters, as fol- 
lows [1] Bonds and stocks; [2] forms of corpor- 
ate enterprise; [3] railway bonds; fl subsidiary 
companies and their securities; [5] corporation 
accounting; [6] the examination of railway 
reports; [7] public policy towards corporation 


profits; [8] corporation reorganizations and re- 
ceiverships, 











Every once in a while appear excel- 
lent theoretical suggestions that a finan- 
cial statement should be obtained from 
those who wish to borrow money or ob- 
tain credit; and printed forms are pre- 
pared which assume to go into the full 
detail of a going business of trading, 
manufacturing, building, or any of the 
numerous industrial enterprises that 
mark the ending of the 19th Century. 
This suggestion of a financial statement 
is a step in the right direction, which 
the close of the next century may see 
fully developed in the mercantile world, 
but as things now exist, in many instan- 
ces the desired object is not obtained, 
as too much reliance is placed on the 
ex-parte showing of those who want to 
obtain credit, utterly ignoring the fact 
that manv engaged in various enterprises 
fail to keep any accurate accounts at all. 
Some even go so far as to rely on a 
bank notice to remind them of the ma- 
turity of their promissory notes, and 
mary absolutely ignore the existence 
of their responsibility on contingent lia- 
bilities they assume when they indorse 
a negotiable promissory note and pass 
the same to ‘‘an innocent holder for 
value, before maturity, without notice,” 
being only brought to full realization 
of the mutability of all earthly things, 
by the visit of the notary public of whom 
we read so much, and whose offical vis- 
its are so little relished, 

Was ever a financial statement of affairs 
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FINANCIAL STATEMENTS FROM THOSE WHO DESIRE CREDIT. 


By Frank Blacklock, Expert Accountant, Baltimore, Md. 





seen, which mentioned the existence of 
liability on a guardian’s bond or bond for 
indemnity against liens or accommoda- 
tion indorsements for friends; and even 
the creditor 1s sometimes told that money 
has been used to pay ‘‘debts of honor,” 
of the existence of which no mention 
has ever been made. 

Again, a statement is made that prof- 
its to such an amount have been made, 
but nothing is said about the dollars to 
be put into bank from outstanding ac- 
counts to be collected or values to be 
realized from plant and machirery to 
make the so-called profit earned, pass 
into profit realized in cash money, avail- 
able to pay debts and return capital 
contribution, 

The successful credit manager relies 
but slightly on the financial statements 
rendered by those who wish to obtain 
credit, knowing that but few persons are 
capable of rendering an absolutely cor- 
rect statement, even if so inclined, and 
fully realizing that a financial statement 
that is not correct is misleading and 
useless. The statement made can only 
be used to indicate the character of the 
man who renders it, and on the correct 
reading of that man’s ability and hon- 


esty depends the success of the mutual 
relations between debtor and creditor. 
After all, the success of commercial life 
is attained by correctly reading the 
character of those with whom dealings 
are had. In other words, read your man 
as you would a book. 








A bill has been introduced in the Texas Leg- 
islature providing for measures looking to the 
abrogation of the clause of the constitution 
which forbids the incorporation of banks, 









The house committee on banks in the legisla- 
ture of Illinois, has reported favorably the bill 


making directors in state banks responsible for 
loans made in excess of the limit allowed by law 
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quis department is carried on for the benefit of all subscribers, who are entitled to submit questions ur geu- 
eral interest, and expect prompt and careful consideration thereof, without charge. The names and places 
of those submitting inquiries are published, unless special request is made to the contrary. 


Certificate of Deposit to SorE S. 
CounciL BLurrs SAVINGS BANK, 
CounciL Biurrs, Iowa, May 7, 1897. 
Editor Banking Law Journal: 

Dear Sik —With great interest I read, in your 
April number, decisions, etc, on ‘Alternative 
Deposits,” and, as we have issued a C. D. run- 
ning a certain time and bearing interest, of 
same character as described,—‘'Certificate of 
deposit toS or ES”—in said nnmber, we re- 
spectfully ask your opinion on the following: 
Suppose S and E S deposit money, jointly, tak- 
ing aC. D. either payable on demand or future 
time, to the order of either of them—and S dies. 
Query: Can E S, being a joint depositor, legai- 
ly draw one half of the amount the certificate of 
deposit calls for, or must whole amount of cer- 
tificate of deposit go into estate of deceased, S? 

JouN BeRESHEIM, V. P. 


If S and E S are joint or equal owners 
of $1,000 and take it to the bank and 
deposit it jointly, taking a certificate of 
deposit payable to the order of either, 
and S should die, E S would be entitled 
to one-half of the deposit, on proving 
such facts, and the estate of S to the 
other half. Drew v. Hagerty, 81 Me. 
231. 

But before the bank would be safe in 
paying one-half to ES it should posi- 
tively know that E S is half owner. The 
terms of the deposit entry or certificate 
do not govern the question of owner- 
ship, but are controlled by the actual 
facts and circumstances surrounding the 
dealings of the parties. In case there is 
any doubt, the best course is to hold the 
deposit and permit the question of own- 
ership to be litigated between conflicting 
claimants. 

An inquiry from another reader con- 


nected with this same subject will be 
answered here. Aand Bare joint own- 
ers of $500 which they put in bank in 
their joint names ‘‘payable to either or 
survivor,” verbally agreeing that who- 
ever dies first the other shall have it all; 
and A dies. Is B entitled to the whole 
amount? The answer is no, because 
such verbal agreement would be in the 
nature of a testamentary disposition of 
one-half of the deposit, contrary to the 
statute of wills, In the case stated, A’s 
estate would take one half and B the 
other half. This point is directly ruled 


in the case of Drew v. Hagerty, 81 Me. 
231, an interesting case upon the subject 
of joint deposits and their payment. 


Liability of Indorser. 


MrT. PLEASANT COMMERCIAL SAVINGS BANK, ) 
Mr. PLEASANT, Utah., May 15, 1897. § 


Editor Banking Law Journal; 

Dear Sir:—Please favor me with an answer 
to the following: 

A. gives a note signed by himself and indor- 
sed by B payable to the order of C for six 
months. Is B liable under the statutes of 


Utah if C allows note to run on several months 
after maturity? 


O. F. WALL, Cashier. 


Section 2865 of the Compiled Laws 
of Utah, 1888, provides: 

“One who indorses a negotiable instrument 
before it is delivered to the payee, is liable to 
the payee thereon as an indorser.” 

The liability of an indorser is contin- 
gent upon presentment and demand of 
payment at maturity, and notice of dis- 
honor to the indorser in case of non- 
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payment. Hence to hold Mr. B liable 
on the note, it would have to be present- 
ed on the day of maturity and if not 
paid, notice of dishonor given to him. 
If this was not done, but the note al- 
lowed to run on several months after 
maturity without presentment and no- 
tice of dishonor to B at the time of ma- 
turity, he is discharged from liability to 
C upon the note. 


Sixty-Day Notice of Withdrawal. 


» Mo., 

May I9, 1897. 
Editor Banking Law Journal: 

Dear Sirn—Kindly inform me if we have the 
sixty-day statute for the dishonor of checks in 
Missouri for $100 and over when there isa run 
on a bank? Please quote an instance. 

Respectfully, 
Assistant Cashier. 


THE BANK oF 


The act authorizing the incorporation 
of the savings and safe deposit institu- 
tions, approved April 3, 1891 (repealing 
and supplanting Art. 12 Ch. 42 R. S. of 
Mo. of 1889) provides in the eleventh 
section that “deposits shall be paid to 
depositors or their representatives, when 
requested, under such regulations as the 
board of directors may prescribe, not 
inconsistent with the provisions of this 
act, which regulations shall be printed 
and conspicuously posted in all places 
where deposits are received, accessible 
and visible to all depositors; but no al- 
terations in such regulations shall, in 
any manner, affect depositors in respect 
to any deposits, or interest thereon, 
made prior to such alteration; and it 
shall be lawful to require sixty days’ 
written notice of the withdrawal of any 
deposit * * provided nothing in this 
act shall be so construed as to prevent 
the issuing of certificates of deposit pay- 
able on demand.” 
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This is the only statutory provision in 
Missouri of which we have knowledge, 
upon the subject of sixty days’ notice of 
withdrawal, and it applies only to the 
class of banks organized under the act, 
or to those banks which come under the 
act by accepting its provisions, 

We are unable to quote any instance 
where this sixty day provision has been 
enforced. 


Rediscount of Missouri 


Bank Paper. 


New York, May 15, 1897. 
Editor Banking Law Journal: 

Would it be safe and lawful for a New York 
bank to rediscount for a solvent banking insti- 
tution in Missouri, certain of the latter’s bills 
receivable, on the application of, and bearing 
the indorsement of the bank's cashier? In other 
words, has the cashier authority to rediscount 
for the bank? New YorK BANKER. 


The necessity of discussing the ques- 
tion of the cashier's authority in this 
instance may be dispensed with,in view 
of the following statute passed by the 
Missouri legislature April 8, 1895, with 
reference to banks of deposit and dis- 
count, which is worthy of note by all 
banks in other states which deal with 
Missouri banking institutions: 

‘*The cashier or any other employee 
shall have no power to indorse, sell, 
pledge or hypothecate, any notes, bonds 
or other obligations received by said 
corporation for money loaned, until such 
power and authority shall have been given 
such cashier or employe by the board of 
directors * * And ail acts of indors- 
ing, selling, pledging and hypothecating 
done by said cashier or other officer or 
employe of said bank, without the au- 
thority from the board of directors shall 
be null and void.” 


This statute answers the question. 





INQUIRIES AND CORRESPONDENCE 


Negotiability of Note. 


»Neb. April 28, 1897. 
Editor Banking Law Journal: 

Dear Sin:—After reading your answer to an 
inquiry in the March number of the Journal, I 
wish to ask your opinion as to the negotiability 
of a note, [under the laws of Nebraska,] with 
the following clause inserted: 

‘‘The drawers and endorsers severally waive 
presentment for payment, protest, notice of pro- 
test and non-payment of this note, and all defen- 
ces on the ground of any extension of thetimeof 
its payment that may be given by the holder or 
holders, to them or either of them.” 

If not negotiable, what particular part makes 
it sor 

Yours Respectfully, 
R. CASHIER 


The note is not negotiable by reason 
of the clause waiving ‘‘all defenses on 
the ground of any extension of the time 
of its payment that may be given by the 
holder or holders, to them or either ot 
them ’’ While this has not, as yet, been 
so decided by the Supreme Court of 
Nebraska, the decisions elsewhere war- 
rant this conclusion. One of the latest 
is Oyler v. McMurray, decided by the 
Appellate Court of Indiana, in October 
1893, and reported in full in the B. L J. 
of December 1, 1893. We quote this 
case because the clause involved in the 
pote in suit was identical with that above 
submitted, i.e, 


‘*The drawers and indorsers severally 
Waive presentment for payment, protest 
and notice of protest and nonpayment 
of this note, and all defenses on the 
ground of any extension of the time of 
its payment that may be given by the 
holder or holders to them, or either of 
them.” 


The court, referring to this clause, 
said: ‘*One of the essentials of a nego- 
tiable promissory note is certainty as to 
the time when payment is to be made. 
The language of this stipulation evident- 
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ly means that ‘the holder or holders of 
this note may before or after January |, 
1888, extend the time of its payment so 
as to make it payable at a later date, 
and the drawers and indorsers severally 
waive * * * all defenses on the 
ground of any extension of the time of 
its payment that may be given by the 
holder or hulders to them, or either of 
them.’ The stipulation is binding on 
the parties thereto and is enforceable, 
but necessarily, under the authorities, 
destroys the negotiability of the note.” 
A further interesting result of the in- 
sertion of such a clause in a promissory 
note is disclosed by the decision we have 
cited. The indorsers are not strictly 
such under the law merchant, the note 
not being negotiable, but are sureties, 
and the court holds are bound as such, 
by the terms of the stipulation, to one 
extension of the note. But the court 
construes such stipulation as permitting 
one extension only, If the note is extend- 
ed more than once, the indorsing sureties 


are discharged, The court says: 


‘‘The term ‘any extension’ is used in 
the singular sense. It was not intended 
for an indefinite number of extensions 
of the time of payment. When the ap- 
pellant at the end of one year from the 
date of the note, extended the time of 
payment until Jan. 1, 1889, such exten- 
sion was in accordance with the agree- 
ment of the parties and all the parties 
were bound by it and the surety was not 
thereby discharged. The agreement, 
however, contained in the stipulation in 
the note, was met and satisfied by that 
extension. The other extensions, or 
any of them, if made as alleged, had 
the effect of discharging him.” 


’ 
This point is worthy of note. 
Concerning the portion of the clause 
submitted by correspondent waiving 
“presentment for payment, protest, no- 
tice of protest and non-payment of this 
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note,” this does not affect its negotia- 
bility if the note is otherwise negotiable. 
See, for example, Helmer v. Bank, 28 
Neb. 474. 


Presentment when Maker Absconds. 


Pa., May 1, 1897. 
Lditor Banking Law Journal: 

DEAR SiR:—A makes a promissory note pay- 
able at his place of business, which is indorsed 
by B and discounted by C bank for B, payee. 
A, having been guilty of some irregularities in 
the handling of funds, absconds. His office 
furniture is sold out and his place of business 
rented to another. Where shall bank present 
note at maturity in order to hold indorser? 

Teller. 


The American doctrine, prevailing in 
every state in which the question has 
arisen and been decided, except Massa- 
chusetts, is that where the maker ab- 
sconds between execution and maturity 
of the note, presentment for payment is 
useless and is excused. 


Bad Debts. 


——,N.J., May 4th, 1897. 
Editor Banking Law Journal: 

Dear Sir—Is a note held by this bank which 
is now seven months past due but upon which 
a partial payment has been made of an amount 
in excess of the interest a ‘‘bad debt” as defined 
by the national banking act? 

National Bank. 


It is provided by Section 5204 U.S. 
Rev. Stat. that “all debts due to any 
association on which interest is past due 
and unpaid for a period of six months, 
unless the same are well secured and in 
process of collection, shall be consider— 
ed bad debts within the meaning of this 
section,”’ etc. 

It is a familiar rule that partial pay— 
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ments go first to'the extinguishment of 
the interest, and then any excess in re- 
duction of the principal. Applying this 
rule there would be no interest past due 
and unpaid for six months, and the note 
would not be a bad debt. 


a 


““As per Advice.” 


, Texas, May 14, 1897. 
Editor Banking Law Journal: 

Dear Sir:—What legal significance have the 
words ‘‘as per advice” when contained in the 
body of a draft? 

Discount Clerk. 


Such words constitute a warning to 
the drawee not to accept or pay the bill 
until he receives advice respecting it, 
And if he disregards the intimation, he 
acts at his peril. 


Alternative Drawee. 


, Kentucky, May 3, 1897. 
Editor Banking Law Journal: 

Dear Sir—1. A draft is drawn on A and B, 
who are not partners. Is acceptance by either 
sufficient, or should collecting bank protest un- 
less both accept? 

2. In case the draft is drawn on A and B ‘'or 
either of them,” will acceptance, in such case, 
by one only, suffice? 

Country Banker. 


1. If a draft is drawn on two persons 
not partners, both should accept, and if 
either refuse, the draft may be protested 
for his non-acceptance, but the party 
accepting will be bound by his accept- 
ance. 

2. If the draft is drawn on two per- 
sons, not partners, ‘‘or either of them,” 
acceptance by either is a sufficient com- 
pliance with its mandate, 
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Embraeing Items of Interest in all the States. Readers are requested to communicate matters arising locally 
to enhance the interest and value of this department. 


Mayor Strong has appointed Otto T. Bannard, 
president of the Continental Trust Co., a com- 
missioner of the Board of Education, 


Thomas H. Stout, who when in the employ 
of Jones, Kenneth & Hopkins, swindled the 
Holland Trust Company, by means of forged 
checks, and for whom the police have been 
looking for six years, has returned and pleaded 
guilty and been sentenced to three years im- 
prisonment, Since Stout’s absence, he has been 
living in London, where he engaged in the bro- 
kerage business under an assumed name. It 
was for Stout's forgery that James Taliaferro, a 
travelling salesman of South Bend, Ind., was 
recently arrested in the belief that he was Stout 
and afterwards discharged. 


Charles B. Fosdick, president of the Second 
National Bank, and one of the best known 
leather merchants in this city, died at his resi- 
dence 31 W, 36th Street, on April 26th after an 
illness of about six weeks. Mr. Fosdick was 73 
years old and had beena director of the bank 
for many years and tor three years past, its 
president. 


The Bank of New Amsterdam has been ad- 
mitted to membership in the New York Clearing 
House, 

Ata meeting of the New York Clearing House 
Association held on May 2oth the following 
resolution offered by President Nash was re- 
ferred to a special committee with request to re- 
port at the next meeting of the association: 

‘‘Whenever exchanges shall have been made 
at the Clearing House by previous arrangement 
between members of the Association through 
one of their own number and banks in the city 
and vicinity, who are not members, the receiv- 
ing bank at the Clearing House shall in no case 
discontinue the arrangemert without giving 
notice, which notice shall take effect after the 
completion of the exchanges of the day on which 
such notices shall be given to the members of 
the Association at their respective offices.” 

The existing provision for which this is in- 
tended as a substitute, provides for the takirg 


effect of the notice only after the exchanges of 
the morning following its receipt have been 
completed, and the new amendment, therefore, 
is designed to shorten the period of liability of 
the clearing bank for the non-member for whom 
it clears, 


An agreement has been effected by which the 
Third National Bank of the City of New York 
goes into voluntary liquidation and its business 
is taken over by the National City Bank. Hon, 
A. B. Hepburn,ex-Comptroller of the Currency, 
president of the Third National Bank, will be- 
come the vice-president of the National City, 
and by reason of this consolidation of these two 
large banks, the National City Bank will become 
the largest bank in the United States so far as 
deposits are concerned, a place which up to the 
present time has been held by the National 
Park Bank. The reason given for the consoli- 
dation is that while the Third National had 
built up a large and valuable clientage, its large 
aggregate of deposits couid not be loaned with 
sufficient advantage to make the business profit- 
able. Some of the other officers of the Third 
National Bank, we understand, will go into the 
National City with Mr. Hepburn. 


Governor Black of New York has disapproved 
the Dudley graded collaterai inheritance tax 
bill. The bill provided for the levying of a tax 
of 5 per cent. on inheritances of personal prop- 
erty up to the value of $500,000, and a further 
tax of I percent. for every additional $250,000 up 
to $3,000,000, when the tax would be 15 per ct. 
Above this sum there would be no increased 
taxation. When the beneficiaries of a will were 
the near kinsmen of the deceased the tax was 
but I per cent. on the personal estate up to $1,- 
000,000, and it was increased at the rate of one- 
half of one per cent. on each $250,000 additional 
up to $4,000,000, when the maximum of 10 per 
cent, was reached. The bill was drawn along 
lines laid down by State Comptroller Roberts, 


Governor Black of New York has signed the 
bill of Senator Brown creating a legal holiday 
upon Lincoln’s birthday, February 12, and 
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amending the Saturday half-holiday act by 
making it a compulsory half holiday for all pur- 
poses whatsoever as regards the transaction of 
business in the public offices or counties of the 
State. 

The Governor has also signed the bill codify- 
ing the law of commercial paper in the state. 
There are many provisions and changes of im- 
portance in the law of the state, and these will 
be noted in our June number. 


Elbridge G. Spaulding, known as ‘‘the Father 
of the Greenback” died in Buffalo on May 6th. 
He was born in Summerhill, N. Y. Feb 24th 
1809. After accumulating a fortune in the prac- 
tice of the law he engaged in banking in which 
he was equally successful. Mr Spaulding was 
Mayor of Buffalo, in1847, and Assemblyman in 
1848, and in 1849-51 he was a representative in 
Congress, having been elected asa Whig. In 
1853 he was State Treasurerand in 1858 he was 
again elected to Congress, as a Republican, 
serving until 1863 

During his last term in Congress, he was a 
member of the Ways and Means committee and 
chairman of the sub-committee that was entrust- 
ed with the duty of preparing legislative meas- 
ures. 
sage of the greenback or legal-tender act and 
the national currency bank bill. The legal-ten- 
der clause was a part of the loan act of February 
25, 1862, and this part of the measure was drawn 
by Mr. Spaulding. It was in consequence of 
his connection with this important legislation 
that he was called the ‘‘Father of the Green- 
back”. In conjunction with Samuel Hooper 
of Boston, he made the first draft of the national 
bank act of 1863. Mr. Spaulding prepared 
‘‘History of the Legal Tender Paper Money used 
during the rebellion” which is regarded asa 
standard authority. He was chosen to deliver 
the address before the banking association at 
the Centennial exposition and gave a review of 
*‘One Hundred Years of Progress in the Busi- 
ness of Banking.” 


The result was the presentation and pas- 


A clerk in the Auditor's office of the Wiscon- 
sin Central Ry., Milwaukee, Wis., recently 
performed 35,000 railway tonnage multiplica- 
tions in one week on an eight-column Compto- 
meter. A few days later the Assistant Auditor 
made a test by putting three clerks to multiply- 
ing for a few hours against the one on the 
machine, and the one on the Comptometer not 
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only did 25 per cent. more multiplications than 
the other three put together, but did not makea 
single mistake, while the others did. The man 
on the machine was not at the time aware that 
mental computors were being pitted against 
him. The machine operator had been employed 
because he had previously worked in the office 
of Mr. J. N. Barr, Sup’t. Motive Power, Chi- 
cago, Milwaukee & St. Paul Ry., Milwaukee, 
Wis., where every clerk is expected to thor- 
oughly familiarize himself with the Comptomet- 
er. He took the place of a clerk who either 
could not or would not learn to operate the in- 
strument rapidly. 

Albert M. King, the 19 year old messenger of 
the Boylston National Bank of Boston, has been 
missing since May 1toth, together with about 
$20,000 in cash and a $10,000 U.S. certificate, 
not negotiable except between banks. King 
started for the Boston Clearing House at 10:15 
on the morning of that day to settle the balance 
against the bank, and on the way, according to 
instructions, transacted other business involving 
something like $45,000. King's honesty had 
never before been doubted, and it is 
question whether the case is one of foul play or 
whether he has absconded. Whenever a bank 
sends any considerable money through the 
streets of a large city, the almost invariable 
rule is to have the attendance of two persons. 
This loss in a case in which this rule 
observed, illustrates the wisdom of this precau- 


now a 


was not 


tion. 

Later information shows that King was an 
absconder and has been captured at Farmington, 
Maine, with all the stolen money excepting $120. 
69 in his possession. According to King’s 
statement he carried away $31,070 of the bank's 
money. King madethe following statement 
concerning the details of his wrongdoing: 

‘About 11 o'clock in the morning I left the 
Boylston National Bank with checks for $20,000 
on a New York bank and a draft for $25,000. 
I went to the Freeman's Bank and got the $20, 
ooo in bills for the check, and paid $t.60 for the 
accommodation. NextI should have gone to 
the Bank of Commerce, but instead I went toth* 
Union Bank and obtained an order for $15,000 
on the clearing house and a $10,000 certificate 
for which I got 10 $1000 bills from another 
bank, 

‘‘I then went to the clearing house and paid 
them $15,590 and afterward went up Washing- 
ton street as far as Hanover, where I went into 
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a bicycle store and looked at some bicycles, 
thinking that I would buy a machine to ride 
from the city. 

“I changed my mind. I then went to the 
Union station and bought a ticket for Doverand 
one for Lowell. During all this time I had no 
plan where I would go or what I would do, 
The impulse to take the money had led me to 
take the first wrong step, and I was determined 
to go away if possible.” 

The remainder of the statement details his 
movements down to the time that he stepped in- 
to the arms of a sheriff at Farmington, Maine. 


MECHANICAL ARITHMETIC. 


In the past it has been the pride of clerks and 
bookkeepers that they were able toadd rapidly 
and correctly, just as it was the requirement a 
little time ago, for an office man to write a bold, 
round hand, say engrossing style. While the 
ability to add rapidly is by no means to be des- 
pised, and while the w:iting of a bold round 
hand is still a desirable accomplishment for 
some purposes, nevertheless the man who at- 
tempts to hold his position in the modern busi- 
ness office simply because he is a rapid and cor- 
rect adder, or because he writes a bold round 
hand, will have to take a very small salary. 
Time and brain cannot be afforded for these pur- 
poses. Conditions change as business develops 
and asthe years rollby. The typewriter has 
superseded hand penmanship for 
correspondence, and a good legible hand is 


practically 


all that is wanted on the ledger, so the engross- 


ing hand is no more in special request. In the 
same general way the adding machine is fast 
superseding mental adding upon the part of 
bookkeepers, ledger clerks, and others. Brain 
fag is something whichis more known to-day 
than ever before, and mechanical expedients are 
therefore absolutely necessary to help the human 
mind in performing the tasks which it under- 
takes. Anyone who hasever seen an adding 
machine practically employed in a business 
office, appreciates its advantages, and thereafter 
whenever he is called upon to adda column of 
figures, makes comparison between his own 
slow and uncertain effort and the rapid and ac- 
curate work of the machine. 

The Comptometer, an illustration of which is 
elsewhere given, is an adding machine that has 
had a large sale in various directions, and of all 
the adding machines that have been put upon 
the market seems to be the one that is giving 
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universal satisfaction. Itis made by the Felt 
& Tarrant Mfg. Co , 52 Illinois street, Chicago. 
It is considerably smaller than a typewriter in 
size and in fact weighs less than one-half as 
much as the ordinary writing machine. It pre- 
sents a series of keys not unlike the typewriter 
in arrangement, each of which, on being struck, 
registers its own result on the wheels inside the 
machine, and which is read through the opening 
at the front, below the keys. 

To recite the uses to which this machine can 
advantageously be put would occupy more 
space than we can devote to this article. When 
we mention that this device is now in use in 
nearly every department of the United States 
Government, in the public offices of eighteen 
states and that it is used by over 75 of the larg- 
est insurance companies in the world, and inthe 
counting-rooms of nearly 2,000 manufacturing 
and commerical houses, we indicate its general 
availability. The machine is essentially an adding 
machine, but besides performing addition, it will 
also subtract, divide, multiply, extract square 
and cube root, calculate interest, discount and 
exchange, and even perform still more intricate 
operations. It facilitates bookkeepers’ work in 
footing ledger accounts, sales book, cash book 
and journal, and in taking off a trial balance, 
Like the typewriter, it requires a little practice 
to become acquainted with the keys, but this 
once familiarized, its work is extremely rapid 
and its accuracy absolute. The manufacturers 
are sending out most attractive circulars with 
illustrations of the work that the Comptometer 
will perform, the method of using the machine 
and testimonials from those whoemploy it. We 
can assure those of our readers who are in the 
least interested in what we have presented that 
they will be amply repaid for their trouble in 
sending for the advertising matter referred to. 


The stockholders of the Hancock National 
Bank of Boston, have voted to put the bank into 
liquidation. The affairs of the institution will 
be settled up by the Mercantile Trust Compeny, 
as agent. 


The inheritance tax law passed by the Illinois 
Legislature has been declared constitutional and 
valid by the Supreme Court of Illinois. The es- 
pecial case decided was that of Kochersperger, 
treasurer of Cook County, against the estate of 
John B. Drake. Under the act in controversy 
the estate was liable to a tax of I per cent. 

The case was begun in August 1896. Judge 
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Carter, after an extended hearing, held that the 
act was unconstitutional, and from this decision 
Cook County took an appeal. 

The inheritance tax law places in one class 
pareats, husband, wife, child, brother or sister, 
or husband of the daughter,or children adopted, 
and upon each of these levies a tax of $1 0n the 
hundred of any gift or bequest passing to him 
or her, providing that if the estate is valued at 
less than $20,000 itis to be exempt from the 
tax. 

Many similar suits were begun, but this was 
agreed upon to be sent up to the supreme court 
asatestcase. The defense coutended that the 
act was unconstitutional because it provided for 
a graded instead of an equaltax. It was also 
contended that the common law in regard to 
wills and legacies was in force in Illinois, but 
the court holds the common law in this regard 
was repealed by chapters 39 and 148 of the re- 
vised statutes. 

The court holds that the right to inherit and 
the right to devise in Illinois owe their existence 
to the statutory law, and that there is nothing 
in the constitution which prohibits a change in 
reference to these subjects by the law-making 
power. The law of descent and devise being 
the creature of the statutory law, the Legisla- 
ture has the right to change the same and may 
impose conditions and burdens on a right of 
succession to the ownership of property to which 
there has ceased to be an owner because of 
death. 

The imposition of such a condition is not a 
tax on the property itself, but on the right of 
succession thereto. To deny the right of the 
state to impose this burden is to deny the right 
of the state to regulate the administration of a 
decedent's estate. 

While the constitution prescribes that certain 
classes of property shall be taxed, it also gives 
the Legislature power to require o.her subjects 
or objects to be taxed. The law providing for 
a tax on the right of succession is uniform 
in its provisions, and is therefore within the 


provisiors of the constitution. 

While some states have held similar laws to 
be unconstitutional, other states have held sim- 
ilar statutes to be constitutional, and the act in 
Illinois not being repugnant to the constitution 
it is held to be valid. 

The opinicn is by Judge 
Craig dissents. 


Philllips. Judge 


a — 


The first of the so-called bank cases at St. 
Paul has ended in the dismissal of what is 
known as the Huldah Peterson indictment 
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against William F. Bickel, president of the 
failed Minnesota Savings Bank, in which he 
was charged with appropriating $268 belonging 
to Huldah Peterson. Judge Lewis granted the 
motion of the defendant for a dismissal. The 
Judge in dismissing the case said that Huldah 
Peterson was a creditor of the Minnesota Sav- 
ings Bank. If Mr. Bickel appropriated the 
money, as alleged, it was the money of the 
Minnesota Savings Bank, and not of Huldah 
Peterson, as charged in the indictment. 


The National State Bank of Logansport, In- 
diana, has beenclosed by Bank Examiner Cald- 
well, he having found that much of the surplus 
and other money had been loaned on worthless 
securities. He expects however, that the depos- 
its amounting to about $300,000, will be paid 
almostin full. The capital is $200,000 and the 
surplus and undivided profits about $100,000. 
The stockholders are wealthy. 

Later accounts from Indianapolis state that 
the history of the State National Bank suspension 
in Logansport, Ind., reveals one of the most re- 
markable steals in the annals of Indiana bank 
failures. Bank Examiner Caldwell found, in 
his two days’ investigation, that President John- 
son's peculations will exceed $300,000, and that 
the bank funds have been subjected to a steady 
drain during several years. 

Mr. Caldwell found 33 notes ranging from 
$4000 to $25,000 each, all written in the same 
hand, and he at once suspected forgery. He 
accused Johnson and the latter made a full con- 
fession of hisstealings. The forgeries amounted 
to $200,000 and he embezzled $100,000 or more 
by fictitious certificates of deposit, and by trans- 
ferring large amounts from the individual led- 
ger to his personal ledger, to his personal ac~ 
count. 

The Monticello State Bank, established two 
years ago by Johnson, goes under in the general 
crash. This bank had deposits amounting to 
$100,000, and less than half this amount in cash 


on hand. 

The defaulting president has been placed un- 
der arrest. It is understood that he is anxious 
to be indicted immediately, and will plead 
‘*guilty,” being willing to enter upon his term of 
imprisonment as soon as possible. 


a 


The First National Bank of Orleans, Ne- 
braska, capital $50,000, has been closed owing 
to slow collections. The bank carried notes 
of a great many farmers who have not been 
able to dispose of their crops to advantage. 
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